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Executive Summary:  
This issue brief surveys recent US Department of Labor (DOL) guidance on interpretations of the Fair 
Labor Standards Act (FLSA) pertaining to joint employment, minimum wage, overtime, and other key 
labor topics. While not all of the guidance surveyed is specific to home care, each piece of guidance 
nevertheless has important implications for Financial Management Services (FMS) providers and 
participant-employers in self-directed programs. 
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DOL Administrator’s Interpretation 2015-1 

The US Department of Labor (DOL) released Administrator’s Interpretation 2015-1, which 
provides new guidance on DOL’s broad view of “employment” under the Fair Labor Standards 
Act (FLSA). Specifically, this guidance features in-depth analysis on proper classification of 
employees and independent contractors under the Fair Labor Standards Act.1 

The FLSA formally defines the term “employ” as “to suffer or permit to work.” Under the 
FLSA, any entity that is found to suffer (i.e., allow) or permit someone to work is considered an 
employer for labor purposes. This definition differs from the common law test used by the 
Internal Revenue Service (IRS) and other federal and state agencies in that DOL’s definition of 
employment is significantly broader than the common law standard. Therefore, a worker who 
may be correctly classified as an independent contractor by the IRS could nevertheless be an 
employee for purposes of the FLSA. 

DOL determines whether an entity “suffers or permits” a person to work by applying the 
economic realities test. The purpose of the economic realities test is to determine “whether the 
worker is economically dependent on the employer or in business for him or herself.”2  This is in 
contrast to the better-known common law test of employment used by the IRS and many other 
government agencies which focuses on the employer’s level of control over the work performed, 
rather than the broader “economic realities” of the employment relationship. 

Because the economic realities test and common law test focus on fundamentally different 
aspects of employment, applying these tests can result in different DOL and IRS classification 
for the same employment relationship. 

DOL provides the following example to highlight the difference between the economic realities 
test and common law test: 

                                                 
1 Note: DOL previously released home care-specific guidance on determining whether workers 
were employees or independent contractors in shared living situations in Fact Sheet #79G: 
Application of the Fair Labor Standards Act to Shared Living Programs, including Adult Foster 
Care and Paid Roommate Situations. This fact sheet complements the guidance set forth in 
Administrator’s Interpretation No. 2015-1. 
2 Quoted from DOL Administrator’s Interpretation No. 2015-1, The Application of the Fair Labor Standards Act’s 
“Suffer or Permit” Standard in the Identification of Employees Who Are Misclassified as Independent Contractors.. 
For guidance on applying the economic realities test in a self direction context, members are encouraged to review 
DOL Administrator’s Interpretation No. 2014-2. 

https://www.dol.gov/whd/regs/compliance/whdfs79g.htm
https://www.dol.gov/whd/regs/compliance/whdfs79g.htm
https://www.dol.gov/whd/regs/compliance/whdfs79g.htm
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Example: A worker providing cleaning services for a cleaning company is issued a Form 
1099-MISC each year and signs a contract stating that she is an independent contractor. 
The company provides insurance, a vehicle to use, and all equipment and supplies for the 
worker. The company invests in advertising and finding clients. The worker occasionally 
brings her own preferred cleaning supplies to certain jobs. In this scenario, the relative 
investment of the worker as compared to the employer’s investment is indicative of an 
employment relationship between the worker and the cleaning company. The worker’s 
investment in cleaning supplies does little to further a business beyond that particular job. 

A worker providing cleaning services receives referrals and sometimes works for a local 
cleaning company. The worker invests in a vehicle that is not suitable for personal use 
and uses it to travel to various worksites. The worker rents her own space to store the 
vehicle and materials. The worker also advertises and markets her services and hires a 
helper for larger jobs. She regularly (as opposed to on a job-by-job basis) purchases 
material and equipment to provide cleaning services and brings her own equipment 
(vacuum, mop, broom, etc.) and cleaning supplies to each worksite. Her level of 
investments is similar to the investments of the local cleaning company for whom she 
sometimes works. These types of investments may be indicative of an independent 
contractor. 

DOL identifies the following as critical questions to determine whether a worker is an 
employee or independent contractor under the FLSA: 

• Is the Work an Integral Part of the Employer’s Business? If the work performed is 
integral to an employer’s business, the worker is more likely to be an employee. 

However, because participants are household employers rather than businesses, this 
factor may not necessarily be applicable in self direction.  

• Does the Worker’s Managerial Skill Affect the Worker’s Opportunity for Profit or 
Loss? A true FLSA independent contractor has the ability to not only generate a profit, 
but also generate a loss. 

Example: After a winter storm, Paula decides to use funds from her budget to hire Carl to 
clear snow from her driveway. Carl estimates it will take 1 hour to clear Paula’s driveway 
and agrees on a price with Paula based on that estimate. However, the job ends up taking 
3 hours, and Carl takes a loss on the project. Carl is more likely to be an independent 
contractor in this scenario because he experienced a loss due to his managerial skill. 
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• How Does the Worker’s Relative Investment Compare to the Employer’s Investment?  
DOL expects that true independent contractors will make investments in their businesses 
beyond that required for any particular job. Employees, on the other hand, need not invest 
in their businesses. 

Example: In the example above, Carl used his own snowplow and snow blowing 
equipment that he bought for his own business use. Paula did not furnish any tools for the 
project. In addition, Paula decided to hire Carl due to a newspaper advertisement for 
which Carl paid. Carl’s investments in his business indicate that he is more likely to be an 
independent contractor under the FLSA. 

• Does the Work Performed Require Special Skill and Initiative?  When determining 
whether a worker is an employee or independent contractor, courts will assess whether 
the work performed demonstrates independent business skill or judgment.  

Example: Amy provides personal care services to Paula, and Paula is responsible for 
determining Amy’s rate of pay and weekly schedule. Amy does not control her schedule 
or her pay rate. Therefore, Amy’s work does not demonstrate independent business skill 
or judgment since Paula controls these factors. This indicates Amy is economically 
dependent on Paula and is very likely to be an employee. 

In contrast, Paula hired Wayne to install a wheelchair ramp at her front door. Wayne 
determined the sequence of the work, the cost of the work, the materials that would be 
used, what materials needed to be ordered, and whether or not the installation was a 
project on which his company could generate a profit. Therefore, Wayne is likely an 
independent contractor. 

• Is the Relationship between the Worker and the Employer Permanent or Indefinite? A 
permanent or ongoing relationship is likely to indicate that a worker is an employee. An 
independent contractor is more likely to have a one-time or temporary relationship. 

Example: In the example above, Amy has been regularly providing personal care 
services to Paula for years. The permanence of this employment relationship indicates 
she is more likely to be an employee. 

On the other hand, Wayne provided a one-time service to Paula and then moved on to 
other projects. This indicates Wayne is more likely to be an independent contractor. 

• What is the Nature and Degree of the Employer’s Control? Workers whose employers 
exercise high degrees of control over how and when services are performed are likely to 
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be employees. Workers who decide for themselves how and when services will be 
performed are more likely to be independent contractors. 

Example: Paula requires Amy to arrive by 8:00 AM every weekday morning to help her 
with transferring from her bed to her wheelchair, bathing, and preparing breakfast. Paula 
has trained Amy to perform these tasks to Paula’s satisfaction. These facts indicate Amy 
is likely to be an employee. 

In contrast, Wayne tells Paula what day he is be available to install the wheelchair ramp 
and names his price for the installation, to which Paula agrees. Paula does not instruct 
Wayne on how to perform the installation since the installation requires specialized skills 
and expertise. Instead, she depends on Wayne’s skills and expertise to perform the job. 

These factors will help FMS providers and other self direction stakeholders, including 
participants, determine whether a worker hired by a participant is an employee or independent 
contractor for FLSA purposes. 

Impact in Self Direction 
Many workers who are paid as independent contractors could nonetheless be found to be 
economically dependent on a participant and/or another entity (e.g., an Agency with Choice), 
even though these workers are considered self-employed for tax purposes. Only a subset of 
workers who receive Forms 1099-MISC are likely to be considered self-employed by DOL. 
Workers should not be required to sign any statement certifying their employment status, since 
their employment status will depend on the ongoing facts and circumstances of their work. 

Workers who are truly in business for themselves are not bound by the FLSA’s minimum wage 
and overtime requirements. However, if a worker is classified as an employee for FLSA 
purposes, that worker must be paid at least minimum wage as well as overtime for all hours 
worked over 40 in a workweek, regardless of whether he/she is classified as an independent 
contractor under the common law test (i.e., for IRS or other purposes). The only exceptions to 
this rule are if the worker is found to be a companion exempt from minimum wage and overtime 
or a live-in worker exempt from overtime. 

In other words, a worker can simultaneously be an employee for FLSA purposes and an 
independent contractor for tax purposes.  It is important to ensure that these workers are being 
paid at least minimum wage for all hours worked as well as overtime for hours worked over 40 
in a workweek unless the worker qualifies as a live-in worker or a companion. 

If such a worker works in a program with joint third party employment, that worker would be 
due third party overtime and travel time as would any other employee who works more than 40 
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hours across participants in a workweek and/or travels from one participant to another in a 
workday. 

A formal determination of employment under the FLSA cannot be made outside a court of law. 
Therefore, if there is any doubt regarding whether a worker is truly self-employed or is instead 
economically dependent on another entity, FMS providers, participants, and other stakeholders 
are encouraged to treat that worker as an employee for FLSA purposes, regardless of how that 
worker has been classified for tax purposes. This approach minimizes risk to the participant and 
helps ensure that the worker is paid fairly under the law.  

DOL Field Assistance Bulletin No. 2015-1 
This guidance provides further details on when it is allowable to include the cost of employer-
provided lodging as part of an employee’s wage. 

If an employer provides lodging to an employee, it is allowable to include the cost of lodging 
into that employee’s wages under section 3(m) of the FLSA, provided all of the following 
criteria are met: 

• The lodging is regularly provided by the employer or similar employers. This 
criterion is met for live-in workers who live on the premises of their employer. 

• The employee voluntarily accepts the lodging. The employee may not be forced to 
accept the lodging (e.g., as an attempt to lower the employee’s rate of pay below 
minimum wages.) 

• The lodging is furnished in compliance with applicable federal, state, or local law. 
Generally, lodging furnished by participants for the benefit of live-in workers who reside 
with the participant is acceptable for federal purposes. However, stakeholders should 
check their program, state, and local rules to determine if the lodging is in compliance. 

• The lodging is provided primarily for the benefit of the employee rather than the 
employer. A section 3(m) credit may not be claimed if the employee’s lodgings have 
been provided only because the employer requires the employee to be “on call” or if the 
employer otherwise requires the employee to live on the premises as a condition of 
employment. 

• The employer maintains accurate records of the costs incurred in furnishing the 
lodging. These records must be accurate and should reflect itemized costs rather than 
rough cost estimates. 
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Impact in Self Direction 
Stakeholders should check program rules prior to authorizing use of the section 3(m) credit. 
Many self direction programs require workers to be paid at least minimum wage or at a rate 
specified by program rules, and some states have labor laws that prevent employers in that state 
from claiming a section 3(m) credit. Section 3(m) credits may not necessarily be allowed by 
some collective bargaining agreements. Therefore, use of a section 3(m) credit would not be 
allowable in programs with such program and/or state rules. 

However, use of a section 3(m) credit may be allowable in certain programs. Stakeholders are 
encouraged to seek legal counsel to confirm that section 3(m) credits can be claimed in their 
programs. Stakeholders should also develop measures to ensure participant-employers who may 
be eligible to claim a section 3(m) credit claim the credit properly and in accordance with the 
guidelines set forth in this Field Assistance Bulletin. 

Section 3(m) credits can be claimed in programs that have joint employment provided program 
rules as well as state and local laws permit section 3(m) credits. Because joint employers are 
jointly and severally liable for FLSA compliance, a section 3(m) credit properly claimed in this 
case would be counted toward each employer’s obligation to pay the employee in accordance 
with the FLSA. 

DOL Field Assistance Bulletin No. 2016-1 
This guidance focuses on the home care industry and provides clarity on when and to what extent 
sleep time can be excluded from an employee’s hours worked under the FLSA. The guidance 
divides the home care workforce into the following three classes for purposes of sleep time: 

• Live-in employees; 
• Workers who work shifts of 24 hours or more; and 
• Workers who work shifts of fewer than 24 hours. 

If sleep time is ever excluded from hours worked under the FLSA, any interruption to sleep time 
must be paid without exception. If the worker does not receive at least 5 hours of uninterrupted 
sleep in a night, the employer is prohibited from excluding any of that night’s sleep time from 
the employee’s hours worked. 

Live-in Employees 
Under the FLSA, up to 8 hours of sleep time per night can be excluded from live-in workers’ 
hours worked under the FLSA if the following are met: 
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• The employer and employee have a reasonable agreement in place to exclude sleep time 
from hours worked; 

• The employer must provide private quarters in a homelike environment; 
• For live-in workers who do not reside permanently at the employer’s residence (e.g., a 

worker who lives with the employer five days per week but returns to a separate 
residence on weekends), the employee must have been paid for at least 8 hours of work in 
the 24-hour period in which sleep was excluded. 

• For live-in workers who do reside permanently at the employer’s residence, up to 8 hours 
of sleep time per night can be excluded as long as the employee is paid for some other 
hours during the workweek. The sleep time must occur during normal sleeping hours—
generally overnight rather than during daytime. 

Stakeholders should check their program rules and state and local laws to determine whether 
those rules permit sleep time to be excluded from hours worked. 

Workers Who Work Shifts of 24 Hours or More (Non-Live-in) 
For these workers, the employer must provide adequate sleeping facilities in which the employee 
can expect to usually—i.e., at least half of the time—get at least 5 hours of uninterrupted sleep. 
An agreement to exclude sleep time must also be in place between the employer and the 
employee. It is a best practice that such agreements be in a written rather than verbal format. 

Provided these criteria are met, up to 8 hours of uninterrupted sleep time can be excluded from 
these workers’ hours worked under the FLSA for each 24-hour shift. The sleep time does not 
necessarily need to occur at night, but it must occur during a fixed window that does not 
constantly change with each new workweek. 

Stakeholders should check their program rules and state and local laws to determine whether 
those rules permit sleep time to be excluded from hours worked. 

Workers Who Work Shifts of Fewer Than 24 Hours (Non-Live-in) 
Sleep time may never be excluded from these workers’ hours worked under the FLSA. 

Impact on Self Direction 
Sleep time can be excluded from hours worked in joint employment scenarios if the relevant 
criteria are met and doing so is in accordance with state and local law as well as program rules. 
However, caution must be exercised in determining whether jointly employed workers can 
legally have sleep time excluded from their hours worked. 
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DOL notes that “the joint employer must consider all of an employee’s shifts together in 
assessing whether an employee can usually enjoy an uninterrupted night’s sleep.”3 

For example, Paul and Patty are each enrolled in a self direction program in which there is a joint 
employer. 

Paul has hired Ann to work two 24-hour shifts for him each week. Patty has also hired Ann to 
work one 24-hour respite shift for her each week. Paul requires constant monitoring; therefore, 
Ann will not be able to receive at least 5 hours of uninterrupted sleep. However, Patty does not 
require constant monitoring and she and Ann agree to exclude 8 hours of sleep time from Ann’s 
hours worked. 

This scenario would not be allowable since Paul and Patty share a joint employer. Since Ann can 
only expect to receive 5 hours of uninterrupted sleep for one out of her three shifts each week in 
the program, she cannot expect to receive 5 hours of uninterrupted sleep most of the time. 

Therefore, Patty cannot exclude Ann’s sleep time from Ann’s hours worked. Because of the 
services Ann provides to Paul, Ann cannot expect to “usually” receive 5 hours of uninterrupted 
sleep when factoring in shifts for both of the participants for whom she works. 

Conclusion 
DOL continues to release guidance providing clarity on key issues related to the FLSA. In 
addition, DOL continues to provide technical assistance to states and other home care and self 
direction stakeholders in order to increase FLSA compliance across the country. 

If members have questions on these or other FLSA-related topics, please contact 
info@participantdirection.org. 

 

 

                                                 
3 Quoted from DOL Field Assistance Bulletin No. 2016-1, p. 7. 
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