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Introduction  
This issue brief explores the legal ramifications of one proposed strategy to bypass the 
Affordable Care Act’s (ACA) Employer Shared Responsibility provisions within the context of 
participant direction. The ACA’s employer mandate requires employers of 50 or more full-time 
equivalent employees to offer health insurance to full-time employees or face penalties.1 Placing 
a cap on caregivers’ hours worked is one method some employers have proposed to avoid 
classifying caregivers as full-time employees. 

Participant-employers in programs operating within a Fiscal/Employer Agent (F/EA) framework 
model are expected to be exempt from the employer mandate. Under the F/EA model, the 
participant is generally considered the employer per the Internal Revenue Service’s (IRS) 
common law test. Because individual participants will not be considered large employers, 
participants receiving services via an F/EA model are thus exempt from the ACA employer 
mandate. 

This issue brief is aimed toward providers of Agency with Choice (AwC) Financial Management 
Services in participant direction, but the guidance could benefit other employers, such as those 
employing workers to provide traditional agency services, supported living services, and more. 
In the AwC model, the agency is generally the common law employer per the IRS’s common 
law test. The ACA employer mandate will apply to those agencies that employ 50 or more full-
time or full-time equivalent employees across participants served by the agency.2 

Funding sources may not yet be prepared to handle the significant added cost of providing health 
insurance in participant direction programs. Because large employers are not required to provide 

1 It is important to note that the effective date of the employer mandate was pushed back slightly for some 
qualifying employers in 2014. In Fact Sheet: Final Regulations Implementing Employer Shared 
Responsibility Under the Affordable Care Act (ACA) for 2015, the US Treasury states: “The employer 
responsibility provision will generally apply to larger firms with 100 or more full-time employees starting 
in 2015 and employers with 50 or more full-time employees starting in 2016. 

To avoid a payment for failing to offer health coverage, employers to whom the employer mandate 
applies need to offer coverage to 70 percent of their full-time employees in 2015 and 95 percent in 2016 
and beyond, helping employers that, for example, may offer coverage to employees with 35 or more 
hours, but not yet to that fraction of their employees who work 30 to 34 hours.”  
http://www.treasury.gov/press-center/press-releases/Documents/Fact Sheet 021014.pdf 
2 See p. 2 of The Affordable Care Act in Participant Direction: Understanding Employer Responsibilities, 
published by the NRCPDS in April 2013. 
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health insurance to part-time employees under the mandate, one proposed solution to avoid the 
added costs of providing health insurance has been to limit employee hours to ensure workers 
remain classified as part-time and thus excluded from coverage. 

The American Staffing Association (ASA), a leading national research and advocacy 
organization for joint employers, has released guidance that cautions employers against forcing 
part-time status on new and ongoing employees in an attempt to bypass the ACA employer 
mandate. This guidance is contained in the issue paper Hours Limits to Reduce ACA Liability—
What Are the Risks?, authored by Edward A. Lenz, Esq. and Alden J. Bianchi, Esq.3 The ASA 
sets forth a compelling argument that this strategy is not sufficient to bypass the mandate and 
may result in steep penalties for noncompliance.4 

This issue brief applies guidance from ASA’s issue paper to the context of participant direction. 
This analysis is intended as a follow-up to the NRCPDS’ April 2013 issue brief, The Affordable 
Care Act in Participant Direction: Understanding Employer Responsibilities. Thus, the analysis 
assumes some prior knowledge of ACA terminology and employer responsibilities. 

Ongoing Employees 
Employees who have worked “at least one complete standard measurement period” of no less 
than 3 and no more than 12 consecutive months are considered ongoing employees.5  If the 
employee has worked an average of 30 or more hours per week each month, or for an annual 
total of at least 1,560 hours in the past year, the employee is deemed full-time. 

Each ongoing employee’s employment history is used to determine ongoing full-time or part-
time status. If the employee has worked full-time in the past, applying a global cap to the 
employee’s hours at the point of the ACA employer mandate’s effective date will not change the 
employee’s status: for purposes of ACA coverage, the ongoing employee must still be 
considered full-time for the duration of the stability period, which can be no shorter than six 
months or, if longer, the length of the measurement period.6  

Scenario A: Emily, a personal care attendant, has provided services to Paul, a participant 
served by ABC Agency, for an average of 35 hours per week for the past 12 consecutive 
months.  ABC Agency is the common law employer for over 1,000 caregivers and thus 

3 Published by the American Staffing Association, July 1, 2014. 
4 Detailed information regarding ACA penalties can be found beginning on page 15 of The Affordable 
Care Act in Participant Direction: Understanding Employer Responsibilities issue brief. 
5 In this method to assess full-time or part-time status, the duration of the standard measurement period is 
at the discretion of the employer, provided it is no fewer than three and no more than 12 months. 
6 See p. 7 of The Affordable Care Act in Participant Direction: Understanding Employer Responsibilities 
issue brief. 
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must offer health insurance to full-time employees, or pay penalties, beginning January 1, 
2015. 

Conclusion A: Because Emily has been averaging 35 hours worked per week for the past 
12 consecutive months, Emily will be considered a full-time employee for the next 12 
months and must be offered health insurance, or penalties will be assessed, regardless of 
hours worked starting January 1, 2015. 

New Employees: Variable Hour Employees 
The IRS offers the following guidance regarding variable hour employees: 

[A] new employee is a variable hour employee if, based on the facts and circumstances at 
the start date, it cannot be determined that the employee is reasonably expected to work 
on average at least 30 hours per week. A new employee who is expected to work initially 
at least 30 hours per week may be a variable hour employee if, based on the facts and 
circumstances at the start date, the period of employment at more than 30 hours per week 
is reasonably expected to be of limited duration and it cannot be determined that the 
employee is reasonably expected to work on average at least 30 hours per week over the 
initial measurement period.7 

Variable hour employees are common within the context of participant direction. For example, a 
variable hour employee could be an employee who is hired to work 25 hours per week for one 
participant and also serve as a backup worker to another participant served by the same agency. 
Because the backup work is performed on an intermittent basis and cannot be estimated as 
regular hours per week, then the agency would not be able to determine at the start of 
employment whether the employee would be part-time or full-time. However, the ASA argues 
that new employees whose hours will be capped at 1,500 hours per year to force part-time status 
cannot legitimately be classified as variable hour employees. By law, employers may only assign 
variable hour status to a new employee when “it cannot reasonably be determined whether the 
new employee is expected to work full-time because the employee’s hours are variable or 
otherwise uncertain” during the initial measurement period.8  

Scenario B: Emily, an employee, works 35 hours per week for Paul for 40 weeks, and 
because Paul’s agency has placed a cap on hours worked, Emily subsequently works no 
more hours for Paul or any other participant served by the agency for the remaining 12 
weeks of the year. If a 12-month measurement period is applied, then Emily will only 
have worked 1,400 hours in the year and thus an employer could argue that Emily should 
be considered a variable hour employee or part-time. 

7 IRS Notice 2012-58, Determining Full-Time Employees for Purposes of Shared Responsibility for 
Employers Regarding Health Coverage (§4980H), p. 11. 
8 IRS Notice 2012-58, p.5. 
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Conclusion B: ASA cautions against this approach, arguing that assigning variable hour 
status is unlikely to be found legitimate by regulators.9 

Because the employee’s hours are capped, no uncertainty remains whether the employee will be 
part-time or full-time—the cap prevents the employee from ever assuming full-time status for the 
entirety of the measurement period. It is illogical to contend that the employee’s status “cannot 
reasonably be determined” when the employee’s status had already been defined from the 
beginning of his or her employment. Thus, it is unlikely that a variable hour classification would 
be considered an appropriate status for this employee. And because Emily worked 35 hours per 
week to fulfill her job duties during the weeks that she did work, it is unlikely that the IRS would 
consider Emily part-time, as explained in the IRS guidance below. 

New Employees: Part-Time Employees 
IRS regulations specify key considerations that impact a part-time or full-time status 
determination for new employees who do not meet the criteria for variable hour status.  

Factors to consider in determining whether a new employee who is not a seasonal 
employee is reasonably expected at the employee's start date to be a full-time employee 
include, but are not limited to, whether the employee is replacing an employee who was 
(or was not) a full-time employee, the extent to which hours of service of ongoing 
employees in the same or comparable positions have varied above and below an average 
of 30 hours of service per week during recent measurement periods, and whether the job 
was advertised, or otherwise communicated to the new hire or otherwise documented (for 
example, through a contract or job description), as requiring hours of service that would 
average 30 (or more) hours of service per week or less than 30 hours of service per week. 
In all cases, no single factor is determinative.10 

Although the list above is not exhaustive, regulators are unlikely to accept the scenario described 
below as being in compliance with the ACA: 

Scenario C: In 2014, Paul employs a full-time personal care attendant, Emily, who 
works 40 hours per week. Emily moves to a new state in December 2014 and is no longer 
able to provide services to Paul. In January 2015, Paul hires Evan to replace Emily. 
Paul’s agency has implemented an hours cap beginning January 1, 2015 to avoid the 
requirement to offer health insurance to full-time caregivers. Thus, Evan is permitted to 
work 40 hours per week for Paul, but is forced to suspend provision of services when the 
1,500 annual hours cap is hit for the year. The agency determines Evan is part-time and 
thus not required to be offered health insurance through the agency. 

9 Lenz and Bianchi, “Hours Limits to Reduce ACA Liability—What Are the Risks?”, American Staffing 
Association, July 1, 2014, p. 3. 
10 79 Fed. Reg. at 8588. 
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Conclusion C: This scenario is unlikely to be considered legitimate. Evan was working 
full-time during each week when service was provided and was hired to replace Emily, 
who worked 40 hours per week.  

Based on the guidance above, the IRS expects part-time employees to demonstrate a more 
uniform distribution of hours worked per week averaging under 30 than the situation described in 
the scenario. In the scenario above, the IRS would also note that Evan was hired to replace 
Emily, a full-time employee, and perform similar, if not identical, tasks. Thus, the IRS would 
likely consider this fact to be another indicator that Evan is likely to be a full-time employee.11 

Penalties for Noncompliance 
No Coverage Offered 
If a large employer does not offer all of its full-time employees and their dependents the 
opportunity to enroll in minimum essential coverage for at least one month, and at least one 
employee is certified to the employer as having enrolled in a health plan for which a tax credit or 
subsidy applies, then the employer is liable for a penalty under Section 4980H(a). 

The penalty is $166.67 per month (or $2,000 per year) multiplied by a number equal to the 
number of full-time equivalent employees minus 30. Thus, for an agency with 100 FTEs for 
whom no health insurance is offered, penalties would amount to $2,000 * 70 = $140,000 per 
year, or $11,666.67 per month. 

Under the proposed IRS regulations, an employer who fails to offer coverage to no more than 
five percent of its full-time employees, or five employees, whichever is greater, will be 
nevertheless deemed to have offered coverage to all its employees and no penalty will apply. 
This margin of error was added so that employers are not penalized for mistakes that only affect 
a few employees.12 

Potential ERISA Violations 
The Employee Retirement Income Security Act (ERISA) Section 510 states that employers 
cannot discharge, suspend, or discriminate against employees to prevent them from obtaining a 
benefit they would otherwise be entitled to. Capping employee hours could violate 
this ERISA section if done for the sole purpose of not providing health insurance benefits. A 
court would determine whether hours were capped for this reason or not based on the evidence 
available. 

11 Note that reductions in hours for legitimate reasons may happen frequently in a participant direction 
context: for example, a participant’s health needs could change, resulting in a decrease in the participant’s 
budget. 
12 From The Affordable Care Act in Participant Direction: Understanding Employer Responsibilities 
issue brief, p. 16. 
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An employee whose hours are capped for the purpose of making her/him ineligible for health 
benefits could bring legal action against the employer for a violation of ERISA Section 510. 
Therefore, employers should exercise caution when limiting employee hours to avoid claims that 
the employer intended to prevent employees from receiving health benefits. Should an ERISA 
violation be proved in court, an affected employee will be provided “equitable relief”, which 
could entitle her/him to a monetary amount equal to the value of health insurance benefits she/he 
would have received as an employee. 

The possibility of violating ERISA is speculative at this point. The applicability of ERISA in this 
context will become clearer in the context of future litigation. 

OSHA Whistleblower Provisions 
The ACA added additional employee protections to the Occupational Safety and Health Act 
(OSHA) that could potentially come into play in the event an employer imposes an annual hours 
cap. The employee protections added by ACA include protection from retaliation for “receiving 
a premium tax credit or a cost sharing reduction for enrolling in a qualified health plan.”13 ASA 
finds it possible that reducing employee hours to force part-time status could be a violation of the 
whistleblower provisions, and that “if a violation is found, remedies could include reinstatement 
with back pay and interest, compensatory damages, and, at the complainant’s request, costs and 
expenses, including attorneys’ and expert witness fees.”14 

Implications for Participant Direction 
As described above, the “hours cap” strategy is unlikely to exempt an employer from ACA 
employer shared responsibility provisions and cannot be relied upon to prevent strain on funding 
sources. Furthermore, the “hours cap” strategy violates the spirit of the ACA, which imposes a 
duty on large employers to provide affordable health insurance to employees who work full-time. 

The “hours cap” strategy also contravenes the essence of participant direction, which seeks to 
maximize participant choice and control to empower participants and support their ability to 
maintain fulfilling and vibrant lives. The ability to select caregivers and schedule care according 
to the participant’s individual needs is a cornerstone of participant direction.  Placing limits on 
hours that a caregiver may work in an attempt to exploit a legal loophole severely impairs 
participant choice and control. In addition, limiting caregiver hours may prevent participants 
from being able to receive the full extent of necessary services based on their assessed needs. 
Thus, ACA compliance is equally as critical for program participants as it is for full-time 
workers who provide care and have a legal right to receive affordable health insurance through 
their employer. AwC providers with questions regarding ACA compliance are advised to contact 
the NRCPDS for technical assistance. 

13 OSHA Fact Sheet: Filing Whistleblower Complaints under the Affordable Care Act, p. 1. 
https://www.osha.gov/Publications/whistleblower/OSHAFS-3641.pdf 
14 Lenz and Bianchi, p. 5 
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