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A. Independent Worker Liability Risk 

 
1.  Negligent Caregiving 
Calick v. 
Double A 
Property 
Associates 
251 A.D.2d 
278 

NY  
1998 

Survivor of 
deceased 
consumer 

Home care 
agency  

Supreme 
Court, 
Appellate 
Division 
 

The consumer was injured when she slipped on a 
puddle in an elevator while being assisted by a 
home care attendant employed by the defendant 
home care agency. The attendant testified that she 
looked (as was  her practice) and saw no puddle 
before the decedent entered the elevator.  After a 
verdict for plaintiff, the TC (trial court) granted 
defendant’s motion to set aside verdict— the TC 
found no negligence as a matter of law. 

The Appellate Division reversed, 
holding that “the question of 
reasonableness of the attendant’s 
actions… was a factual issue for 
the jury [to determine].”  The 
court remanded the case for a trial 
on the issue of damages. 

P  
Jury 
verdict 
reinstated. 

 

Eaton v. 
Compre-
hensive 
Care 
America 
233 A.D.2d 
875 

NY 
1996 

Guardian 
of patient 
who had 
suffered 
disabling 
stroke 

Home 
health care 
agency 

Supreme 
Court, 
Appellate 
Division 
 
 

A home health care aide, who had been hired to 
care for a patient who had suffered a severe stroke, 
left the patient alone with cigarettes and lighter in 
reach, and the patient suffered severe burns upon 
attempting to smoke.   The guardian of the patient 
filed a suit for damages against the aide’s 
employer.  The jury found in the plaintiff’s favor 
and awarded extensive damages, including 
damages for past pain and suffering and for shock 
and fright.  On appeal, the defendant argued that 
the court erred in excluding evidence that the 
consumer was allowed to smoke unattended while 
in the care of family members and in permitting the 
jury to award damages for shock and fright 
separate from pain and suffering.  

The Appellate Division held that 
evidence regarding family 
decisions was not relevant but that 
the consumer could not recover 
for shock and fright in addition to 
past pain and suffering. 

P  
Jury 
verdict for 
plaintiff 
upheld. 

 

Esposito v. 
Personal 
Touch 
Home Care 
288 A.D.2d 
337 

NY 
2001 

Survivor of 
consumer 
who had 
multiple 
sclerosis  

Home care 
agency  

Supreme 
Court, 
Appellate 
Division  
 
 

The plaintiff allegedly sustained injuries when he 
fell in the entrance to his bathroom while under the 
care of his home health aide.  The plaintiff argued 
that the aide was negligent in leaving the consumer 
unattended in the bathroom.  The TC granted SJ 
(summary  judgment) in favor of the home health 
care agency.  
 

The Appellate Division reversed, 
finding that a genuine issue of 
material fact existed regarding 
whether the aide breached her duty 
by leaving the consumer 
unattended while going to the 
bathroom. The court noted that: 
“Where a defendant is responsible 
for caring for an individual,  the 
defendant’s abandonment of that 
individual can result in liability.” 

P  
SJ for D 
reversed 
and P’s 
claim 
reinstated. 
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Gaylard v. 
Home-
makers of 
Montgo-
mery 
675 So.2d 
363 

AL  
1996 

Consumer Home 
health care 
agency 

Supreme 
Court 

The plaintiff sued the home health care agency for 
the alleged negligence of its employee in giving 
the plaintiff a bath.  The plaintiff claimed that the 
water was too hot and that she sustained serious 
burns.  The jury issued a verdict for the defendant, 
and the plaintiff appealed arguing that the TC 
improperly limited cross-examination of the 
employee. 

The Supreme Court ruled that the 
plaintiff’s cross-examination 
should not have been limited.  
Case remanded for a new trial.  

P  
Plaintiff 
entitled to 
a new trial. 

 

Headley v. 
Maxim 
Health Care 
Services 
716 N.E.2d 
1241 

OH 
1999 

Consumer 
(quadripleg
ic patient) 

Home 
health care 
agency 

Court of 
Common 
Pleas 
(TC) 

The plaintiff, a quadriplegic who received home 
care services from defendant agency, was injured 
when her caregiver was attempting to use a lift to 
transport her to the shower.  The defendant agency 
moved for SJ on the ground that her claim was a 
“medical claim” barred by the applicable one year 
statute of limitations.  The TC denied the motion, 
finding that the claim was not against a worker 
who fell within the categories listed in the statutory 
definition of a “medical claim” and that the activity 
giving rise to the injury was not “directly related to 
diagnosing and addressing the patient’s medical 
claim.” 

NA P 
D’s SJ 
motion 
denied. 

 

Keel v. 
West 
Louisiana 
Health 
Services 
803 So.2d 
382 

LA 
2002 

Consumer, 
a 
quadriplegi
c home 
care patient 

Home 
health care 
agency 

Court of 
Appeal  

The consumer sustained severe burns from hot 
water while being given a shower by a CNA 
employed by the defendant home health care 
agency. The TC found that the CNA inadvertently 
bumped the water faucet handle, causing hot water 
to burn the consumer, and granted judgment for the 
plaintiff. 

The Court of Appeal affirmed the 
judgment for the plaintiff, noting 
that a medical review panel had 
found that the CNA had “breached 
the standard of care by failing to 
safely assist [the consumer] in his 
shower.” 

P 
TC’s 
award of 
damages to 
P 
sustained. 

Although the 
judgment was based 
on medical 
testimony regarding 
the standard of care 
for a CNA,  the 
same facts involving  
personal assistance 
services could 
provide the basis for 
a claim of 
negligence. 
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Lee v. 
Health 
Force 
702 
N.Y.S.2d 
108 

NY 
2000 

Parents of 
mentally 
and 
physically 
handicappe
d child 

Home 
health care 
agency and 
its 
employee 

Supreme 
Court, 
Appellate 
Division 

The parents of a mentally and physically 
handicapped child brought a negligence action 
against a home care agency and its employee for 
burns sustained by the child when the employee 
showered her in scalding water.  The plaintiffs 
moved to amend their complaint to add a claim for 
punitive damages, alleging that the agency had 
acted with gross negligence in training the 
employee and that the employee was reckless in 
her care of the child.  The TC granted the motion. 

The Appellate Division reversed.  
The employee testified that she 
gave prompt and appropriate first 
aid when the shower water 
unexpectedly became very hot.  
She also testified that she had 
received extensive training, 
including training in emergency 
treatment for burns.  The agency 
testified as to the competency of 
its personal care aides and that it 
regularly evaluated the needs of its 
patients. 

Ds 
Plaintiffs’ 
motion to 
amend 
complaint 
to add 
claim for 
punitive 
damages 
denied. 

 

Rosenthal v. 
Bologna 
620 
N.Y.S.2d 
376 

NY 
1995  

Consumer 
who refrac-
tured his 
hip 

Home 
health care 
agency and 
worker 

Supreme 
Court, 
Appellate 
Division 

Consumer contracted with defendant home health 
care agency to provide home health services seven 
days per week while he recuperated from a 
fractured hip.  The home care attendant did not 
show up for work the first weekend because he 
mistakenly believed his services were required 
only five days a week.  Over the weekend the 
consumer refractured his hip while attempting to 
move on his own from his wheelchair to his 
walker.  The consumer sued the agency and the 
worker.  The defendants asserted as an affirmative 
defense an alleged waiver of liability in the home 
care contract with the consumer.  The TC denied 
plaintiff’s motion to strike this defense. 

The Appellate Division reversed, 
holding that the purported waiver 
violated public policy: “This 
aspect of the contract warrants 
judicial rejection  here because of 
the State’s interest in the health 
and welfare of its citizens, and 
also because of the highly 
dependent (and thus unequal) 
relationship between patient and 
health care provider.” 

P  
Ds cannot 
assert 
affirmative 
defense of 
waiver. 

The court’s refusal 
to recognize a 
purported waiver of 
liability in the health 
care context has 
implications for 
attempts to limit 
liability based on 
waiver provisions. 

Villarin v. 
Onobanjo 
276 A.D.2d 
479 

NY 
2000 

Surviving 
family 
members 
of a patient 
who was 
severely 
disabled 
and 
bedridden 

Home 
health care     
agency and 
worker 

Supreme 
Court, 
Appellate 
Division 
 
 

The consumer, who was severely disabled and 
bedridden, died in a house fire. His teenage 
stepdaughter also died while attempting to rescue 
him.  Plaintiff surviving family members filed suit 
to recover for personal injuries (apparently 
sustained by  the surviving family members) and 
wrongful death, claiming that the agency’s 
employee breached his duty when he left the house 
an hour before the end of his shift.  The TC granted 
the defendants’ motion to dismiss.  

The Appellate Division reversed: 
“the plaintiffs stated viable causes 
of action for the fire-related 
injuries they sustained as a result 
of the respondents’ alleged 
unauthorized abandonment of 
their physically disabled client.” 

P 
 

This case appears to 
involve both claims 
for damages for the 
wrongful death of 
the consumer and a 
claim by the third 
party family 
members for injuries 
they sustained and 
which they claim 
were proximately 
caused by the 
defendants’ alleged 
abandonment. 
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Walker v. 
EHCCI 
Home Care 
Services 
211 A.D.2d 
402 

NY 
1995 

Consumer, 
a patient 
with 
multiple 
sclerosis 

Home care 
agency and 
worker 

Supreme 
Court, 
Appellate 
Division 

The consumer, who had MS, sued the home care 
agency and its worker for injury caused when 
the worker, whose duties were "cooking, 
cleaning and other household tasks," left him 
unattended.  An emergency requiring 
hospitalization occurred during the unattended 
period.  The defendant moved for SJ, arguing 
that the agency owed no duty to the plaintiff 
beyond the contracted tasks.  The TC denied the 
motion, and the defendants appealed. 

The Appellate Division 
sustained the TC, holding that 
“defendants owed a duty of care 
to plaintiff beyond contractual 
obligations to cook and clean.” 
The court cited evidence that the 
worker had been instructed 
about the symptoms of MS and 
circumstances under which 
ambulance should be called, and 
had actually called "911" on 
several occasions.   

P  
Ds’ motion 
for SJ 
denied. 

This case suggests 
that the duty of 
care of a personal 
assistant may 
extend beyond the 
services that the 
personal assistant 
has contracted to 
provide. 

Williams v. 
Metro 
Home 
Health Care 
Agency 
817 So.2d 
1224 

LA 
2002 

Consumer, 
a 
paraplegic 
confined to 
a 
wheelchair 

Home 
health care 
agency and 
nurse 
assigned to 
plaintiff 

Court of 
Appeal 

The defendant home care agency assigned the 
defendant nurse to educate and assist the plaintiff 
in caring for decubitis ulcers.  The nurse was 
scheduled to see the plaintiff three times a week.  
The plaintiff brought a negligence action against 
the defendants, claiming that the nurse visited him 
only once a week and that as a result he developed 
an ulcer that required surgical intervention.  The 
defendants moved for SJ based on the plaintiff’s 
failure to name an expert witness.  The TC denied 
the motion and the defendants appealed. 

The Court of Appeal upheld the 
TC, holding that expert 
testimony was not necessary:  
“Expert testimony is not 
necessary where the physician or 
caretaker does an obviously 
careless act from which a lay 
person can infer negligence.” 

P 
Ds’ motion 
for SJ 
denied. 

 

Willis v. 
City of New 
York 
266 A.D.2d 
207 

NY 
1999 

Consumer, 
a patient 
with 
multiple 
sclerosis 
and 
dependent 
on 
wheelchair 
and walker 

Home 
health care 
agency 

Supreme 
Court, 
Appellate 
Division 
 
 

The consumer was injured when fire broke out in 
her home during the home health aide's working 
hours. The aide had left early, although there was a 
factual dispute as to whether the aide was given 
permission to leave early.  The consumer sued for 
personal injuries, and the agency moved for SJ 
arguing that it did not owe  a duty to rescue, that 
plaintiff’s injuries were not foreseeable, and the 
aide’s early departure was not a proximate cause of 
the injuries. The TC denied the agency's motion.  

The Appellate Division upheld the 
TC: “Where a defendant is 
responsible for caring for an 
individual, the defendant’s 
abandonment of the individual can 
result in liability.” 

P 
Ds’ motion 
for SJ 
denied. 
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2.  Negligence in Non-Caregiving Matters 
Daniels v. 
Senior Care 
21 S.W.3d 
133 

MO  
2000 

Children of 
consumer 
(elderly 
woman 
killed in 
house fire) 

Home care 
agency 

Court of 
Appeals 

The children of an elderly woman who suffered 
from dementia sued a home care agency for the 
wrongful death of their mother.  Both their mother 
and an employee of the home care agency who 
provided live-in assistance were killed in a house 
fire.  The plaintiffs argued that the defendant’s 
employee was responsible for the fire either 
because she “allowed decedent to accumulate 
papers and magazines on the heater, when she was 
under a duty to prevent decedent from doing so, or, 
alternatively, Defendant’s employee placed these 
combustibles on the heater herself.”  The TC 
rejected these arguments and granted the 
defendant’s motion for SJ. 

The Court of Appeals reversed.  
Based on testimony from the fire 
marshall regarding the likely cause 
of the fire, the “Plaintiffs’ 
submitted a probative factual 
scenario showing that defendant’s 
breach of its duties was the 
proximate cause of her death.” 

Ps 
SJ for 
defendant 
reversed – 
case 
remanded. 

 

Rogers v. 
Crossroads 
Nursing 
Service 
13 S.W.3d 
417 

TX 
1999 

Consumer 
receiving 
home 
health care 
after back 
surgery 

Home 
health care 
agency 

Court of 
Appeals  
 

The consumer alleged that the employee was 
negligent in the placement of a heavy supply bag 
that fell and re-injured the consumer’s back.  The 
TC dismissed the suit on ground that the consumer 
failed to provide an expert report in accordance 
with the state's Medical Liability and Insurance 
Improvement Act.  

The Court of Appeals reversed 
and remanded, finding that the 
claim was not governed by the 
MLII Act. The applicable standard 
of care was the ordinary 
negligence standard of care, rather 
than an accepted standard within 
the health care industry, and the 
case should be tried as a common 
law negligence case. 

P 
TC’s 
dismissal 
reversed 
and case 
remanded 
to TC. 

 

3.  Abuse or Neglect 
b.  Abuse or Neglect by the Worker 
Caretenders
Inc. v. 
Common-
wealth of 
Kentucky 
821 S.W.2d 
83 

KY 
1991 

Common-
wealth of  
Kentucky 

Home 
health care 
agency and 
three nurses 
employed 
by agency 

Supreme 
Court 

A home health care agency and three of its nurses 
were prosecuted under a provision of the Kentucky 
APS statute that makes it a felony to knowingly 
engage in abuse or neglect.  A client of the agency 
had developed several severe decubitis ulcers 
while under the defendants’ care.  The jury 
convicted the agency, but not the three nurses. 

The agency made several 
arguments on appeal, including 
the argument that the evidence 
was insufficient to support the 
verdict, all of which were rejected.  
The Supreme Court upheld the 
verdict against the agency. 

P 
Conviction 
of agency 
upheld on 
appeal. 
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Common-
wealth v. 
Waskovich 
805 A.2d 
607 

PA 
2002 

Common-
wealth of 
Pennsylvan
ia 

Home care 
worker 

Superior 
Court 

The defendant, Charles Waskovich,  entered into 
a care arrangement with Kenneth Andrews, an 
elderly gentleman who had been living alone, to 
live in the defendant’s home and  provide him 
with personal assistance services, the value of 
those services (set at $7.00 an hour) to be 
applied toward the purchase of Mr. Andrews’ 
house. After Mr. Andrews died from 
“pneumonia and severe infection associated with 
bedsores,” Maskovich was convicted on charges 
of neglect of a care dependent person resulting 
in serious bodily injury. Under Pennsylvania 
law, a “caretaker is guilty of neglect of a care-
dependent person if he… [i]ntentionally, 
knowingly or recklessly causes bodily injury or 
serious bodily injury by failing to provide 
treatment, care, goods or services necessary to 
preserve the health, safety or welfare of a care-
dependent person for whom he is responsible to 
provide care.” “Caretaker” is defined under 
Pennsylvania law as including a person “who 
has an obligation to care for a care-dependent 
person for monetary consideration… in the care-
dependent person’s home.” 

On appeal, Waskovich argued 
that the evidence did not support 
a finding that he was a 
“caretaker,” but the appellate 
court disagreed and upheld his 
conviction.   

Conviction 
of home 
care 
worker 
upheld on 
appeal. 

 

Trujillo v. 
Superior 
Court of 
Los Angeles 
2002 WL 
1558830 

CA 
2002 

Son of 
deceased 
consumer 

Home 
hospice care 
workers 

Court of 
Appeal 

Plaintiff, the son of an elderly woman who died 
when her decubitus ulcers became infected, 
brought an action under California’s APS statute 
which permits the decedent’s estate to recover for 
pain and suffering.  The plaintiff alleged that the 
defendant home health and hospice care agency 
had been negligent in its care of his mother.  The 
trial court granted the defendant’s motion to 
dismiss. 

The Court of Appeal reversed the 
trial court and held that the 
plaintiff’s allegations – that the 
agency knowingly failed to attend 
to the mother according to its own 
schedule, and failed to provide 
professional care even after it was 
alerted that her condition was 
deteriorating – were sufficient to 
support a claim for elder abuse.   

P 
Trial court 
ordered to 
vacate its 
order 
dismissing 
the case. 

 



APPENDIX A – p. 7 

Title State
Date 

Plaintiff Defendant Decision 
Level 

Facts & Procedural History Disposition Prevailing 
Party 

Comments 

 
B. Consumer Liability Risk 

 
1.  Negligence in Maintaining the Worker’s Workplace (i.e., the Home) 
Associated 
Home 
Health 
Agency, 
Inc.,  v. 
Lore 
484 So.2d 
1389 

FL 
1986 

Home 
health care 
agency and 
its 
workers’ 
compensati
on carrier 

Employee 
of home 
health care 
agency  

District 
Court of 
Appeal 

A home health care agency and its workers’ 
compensation carrier sued an employee of the 
agency claiming entitlement to a share of the 
$35,000 settlement in the employee’s lawsuit 
against a consumer.  The employee, a licensed 
practical nurse, was injured while at the residence 
of the consumer when the consumer’s dog attacked 
her, causing serious injury.  The TC held that the 
employee had recovered only partial damages 
because of her contributory negligence and that the 
workers’ compensation carrier’s recovery would 
therefore be pro rata; and that the carrier could not 
recover expenses it provided for the employee’s 
rehabilitation. 

The District Court of Appeal 
affirmed the TC’s ruling. 

P 
The 
underlying 
suit for 
damages 
was settled  
for 
$35,000. 
Workers’ 
compensa-
tion carrier 
is entitled 
to recover 
only  pro- 
rata share. 

 

Baxter v. 
Cramco 
425 S.E.2d 
191 

WV 
1992 

Caretaker 
for patient 
who had 
had a 
stroke 

Consumer, 
her husband 
and manu-
facturer of 
chair 

Supreme 
Court of 
Appeals 

The caretaker for woman who had suffered a 
stroke brought a personal injury action based on 
injuries she sustained when the chair she was 
sitting on apparently collapsed.  The jury found 
that both the patient and the manufacturer of the 
chair were not negligent, but that the patient’s 
husband was.  He appealed, arguing that the case 
should not have gone to the jury with a res ipsa 
loquitor instruction. 

The Supreme Court of Appeals 
reversed, noting that to be held 
liable under  a res ipsa loquitor 
theory, there must be evidence that 
the defendant had control over the 
instrumentality of the accident, 
and there was no such evidence 
here. 

D 
Jury 
verdict for 
P reversed. 

 

Burton v. 
Landry, 
602 So.2d 
1013 

LA 
1992 

“Sitter” for 
defendant’s 
elderly 
mother 

Son of 
consumer 

Court of 
Appeal 

The defendant employed the plaintiff as a sitter for 
his elderly mother, who lived in his home.   The 
plaintiff was injured when the defendant’s cat ran 
by her while she was climbing the stairs, causing 
her to fall and sustain injuries.  The plaintiff sued 
the defendant for negligence, and the TC granted 
the defendant’s motion for SJ. 

The plaintiff appealed, arguing 
that the behavior of the cat created 
an unreasonable risk and that the 
defendant was negligent in the 
keeping of the cat.  The Court of 
Appeal rejected her arguments: “A 
cat owner is not guilty of 
negligence when a cat accidentally 
gets in the way or underfoot.” 

D 
SJ for 
defendant 
upheld. 
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Castille v. 
Walmart 
Stores 
815 So.2d 
973 
 
 

LA 
2002 

In-home 
caretaker  

Consumer-
homeowner 
and other 
defendants 

Court of 
Appeal  

An in-home caretaker sustained burns from a 
kitchen grease fire while employed at the 
consumer’s home.  She sued the consumer for 
negligence and on a claim of strict liability based 
on the argument that the consumer had installed an 
air conditioner filter in the stove hood, rather than 
a filter designed for the stove hood.  The jury 
returned a verdict for the defendants.  On appeal, 
the plaintiff asserted that the jury had had serious 
problems understanding the doctrine of strict 
liability and that there were no issues of fact, only 
errors of law.  

The Court of Appeal affirmed. 
The court found that the TC had 
clearly explained the doctrine of 
strict liability and that the jury’s 
determination was reasonable 
based on the evidence presented.  

D 
Jury 
verdict for 
the 
defendants 
affirmed. 

 

Dapp v. 
Larson 
240 A.D.2d 
918 

NY 
1997 

In-home 
aide 

Consumer Supreme 
Court, 
Appellate 
Division  

 
 

A home health aide sustained injuries when she fell 
down the porch steps at the consumer’s residence.  
It was raining at the time of the accident and the 
steps were covered with green all-weather 
carpeting. The plaintiff claimed that a brown 
plastic doormat constituted a dangerous condition 
causing the fall.  TC granted defendant consumer’s 
motion for SJ on the ground that the plaintiff failed 
to demonstrate the existence of a dangerous 
condition on the defendant’s premises or that the 
defendant had notice of any such condition. 

The Appellate Division affirmed, 
but on the different ground that the 
aide failed to submit evidence 
establishing that her accident was 
caused by the allegedly dangerous 
condition (the doormat). 

D  
SJ for 
defendant 
affirmed. 

 

Hayes v. 
Moss 
527 So.2d 
373  

LA 
1988 

In home 
attendant 

Invalid, her 
elderly 
mother, and 
insurer 

Court of 
Appeal 

The plaintiff worked as one of several attendants 
who provided round the clock care to the defendant 
in her home.  On Carnival day, the invalid’s 
mother was staying at her house and the second 
sitter had not come to work.  The plaintiff’s back 
was injured when her employer’s mother insisted 
that she help her up off the floor without waiting to 
get a mechanical lift which was available.  The 
plaintiff sued her employer on the theory that she 
was negligent for not having a second person 
available to take care of her mother, thereby 
making the house unsafe because of her mother’s 
frail condition.  The jury found the employer 
liable, and her insurer appealed. 

The Court of Appeal reversed.  
The defendant employer of a 
domestic servant has a duty to 
provide the plaintiff with a 
reasonably safe place to work.  
However,  “[t]his defendant had 
no duty to protect the plaintiff 
against the  risk of offering 
voluntary assistance to a fallen 
house guest.”  

D 
Jury 
verdict for 
the 
plaintiff 
reversed 
and 
judgment 
entered in 
favor of 
insurer. 
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Holmes v. 
Harper 
786 So.2d 
245 

LA 
2001 

In-home 
care 
worker 
acting as a 
"sitter" 

Employer 
(consumer’s 
daughter)  
and 
consumer 

Court of 
Appeal  
  

The plaintiff sued for injuries sustained when she 
struck her foot against the leg of the consumer’s 
bed while coming to the consumer’s assistance in 
the middle of the night.  The plaintiff alleged that 
the bed leg and lack of light constituted a 
dangerous and unsafe condition that caused the 
injuries.  The TC granted  the employer’s motion 
for summary judgment finding no negligence and 
that the bed leg was not inherently dangerous.  
 

The Court of Appeal held that the 
employer and consumer had no 
duty to protect the sitter from an 
object that posed “absolutely no 
unreasonable risk of harm.”   The 
court concluded that the risk 
encountered by the worker was no 
greater than “the risk, which might 
be encountered by any individual 
walking through any furnished 
house.”  

D 
SJ for the 
defendant 
affirmed. 

The Court examined 
the case under the 
doctrine of premises 
liability (where the 
property owner has 
a duty of exercising 
reasonable care for 
the safety of persons 
on the premises and 
of not exposing 
guests to 
unreasonable risks 
of harm). 

Lewis v. 
Oubre 
461 So.2d 
523 

LA 
1984 

Sitter for 
elderly 
man 

Consumer Court of 
Appeal 

The plaintiff was employed by the defendant in his 
home to assist him with medication, personal 
hygiene and related errands.  While carrying out 
the garbage, the plaintiff slipped on the carport 
floor, which had a smooth finish and had become 
moist or damp due to humid weather conditions.  
She sued the consumer  for personal injuries, 
alleging that the carport surface was an 
unreasonably dangerous condition and that the 
defendant was therefore strictly liable as a 
homeowner. She also alleged that the defendant 
was negligent.  The TC dismissed the suit. 

The Court of Appeal affirmed the 
decision of the TC, finding that: 
the carport surface did not create 
an unreasonable hazard or risk of 
harm to plaintiff; and the 
defendant was not negligent, both 
because it would not be reasonable 
to impose a duty to protect  others 
from the natural accumulation of 
moisture and because the plaintiff 
was aware of the condition.  

D 
The TC’s 
order 
dismissing 
the case is 
affirmed. 

 

Meeks v. 
Rosa 
988 S.W.2d 
216  

TX 
1999 

Home 
health care 
worker 

Consumer Supreme 
Court  
 

The plaintiff allegedly slipped and fell on some 
spilled beans while working in the consumer’s 
home.  She sued the consumer on a premises 
liability theory, arguing that “the beans on the 
kitchen floor were a condition that posed an 
unreasonable risk of harm [because]: first…the 
refrigerator was overflowing; second,… Meeks 
had previously spilled beans on the floor.”  The 
jury found for worker, but the TC directed 
judgment for consumer.  The Court of Appeals 
reversed and reinstated the verdict for the worker.  
 

The Supreme Court reversed the 
Court of Appeals.  The court noted 
that as “an invitee on the premises, 
Rosa could recover on her 
premises liability claim if she 
proved that: (1) Meeks knew of 
should have known of some 
condition on the premises; (2) the 
condition posed an unreasonable 
risk of harm to Rosa; (3) Meeks 
did not exercise reasonable care to 
reduce or to eliminate the risk; and 
(4) Meeks’s failure to use such 
care proximately caused Rosa’s 
injuries.”  There was insufficient 
evidence to support a jury verdict 
on either of the alternative theories 
of liability which Rosa presented 
to the jury.  

D  
TC 
decision 
granting a 
directed 
verdict for 
plaintiff 
sustained 
and 
judgment 
entered for 
defendant. 

This is another case 
brought under a 
premises liability 
theory. 
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Rolfe v. 
Betts 
1998 WL 
310826 

CT 
1998 

Home 
health care 
worker 

Consumer Superior 
Court 

The plaintiff home health care worker sued the 
consumer for injuries resulting from a fall on a 
sidewalk outside the defendant’s home.  The 
Plaintiff alleged that the defendant was negligent in 
attending to ice on the sidewalk and that the 
existence of a written home health care services 
contract with the defendant created a higher 
standard of care. The defendant moved for SJ.  The 
TC denied the defendant’s motion for SJ on the 
standard negligence claim because there were 
genuine issues of material fact.  However, on the 
issue of a higher standard of care, the TC noted 
that “the existence of a written contract between 
the parties is insufficient to vary the standard of 
care applicable to the landowner.” 

NA P  
D’s motion 
for SJ 
denied. 

 

Singer v. 
Superior 
Court of 
Los Angeles 
County 
83 
Cal.Rptr.2d 
355 

CA 
1999 

Home 
health care 
nurse 

Consumer Court of 
Appeal 

Home health care nurse filed suit in Superior Court 
asserting personal injury and wrongful discharge 
claims.   She alleged that the consumer’s dog had 
bitten her twice, causing both physical injury and 
emotional distress that was exacerbated by the 
defendant’s failure to tell her whether the dog had 
been inoculated for rabies.  The Superior Court 
issued an order transferring the case to Municipal 
Court based on its finding that the plaintiff’s 
potential damages were less than the Superior 
Court’s jurisdictional requirement of $25,000. 

The Court of Appeal reversed, 
finding that the plaintiff’s 
damages for emotional distress 
and lost earnings might well 
exceed $25,000. 

P 
Superior 
Court 
directed to 
vacate its 
transfer 
order – 
case to 
remain in 
the forum 
chosen by 
plaintiff. 

 

Sudduth v. 
Young 
579 S.E.2d 7 

GA 
2003 

Personal 
assistant 

Consumer Court of 
Appeals 

The plaintiff, an overnight sitter for an elderly 
woman, sued the defendant claiming that she fell 
and injured herself because the defendant’s floor 
was heavily waxed and extremely slippery and 
constituted a dangerous condition.   The trial court 
granted the defendant’s motion for summary 
judgment. 

The Court of Appeals upheld the 
trial court: (1) the plaintiff failed 
to present sufficient evidence of a 
dangerous condition of whose 
existence the defendant knew or 
should have known; and (2) even 
if the plaintiff could establish this 
element of her claim, she failed to 
show that the defendant had 
superior knowledge of the alleged 
dangerous condition. 

D 
Trial 
court’s 
decision 
granting SJ 
to D 
upheld. 
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2.  Injuries Caused by the Consumer’s Mental Impairment 
Anicet v. 
Gant 
580 So.2d 
273 

FL 
1991 

Mental 
institution 
attendant 

Patient at 
mental 
hospital 

District 
Court of 
Appeal 

The defendant, a violent patient who had been 
involuntarily committed to a mental hospital, threw 
a heavy ashtray at an attendant at the hospital and 
severely injured him.  The attendant filed an action 
for personal injuries, and the jury found for the 
plaintiff. 

The District Court of Appeal 
reversed, holding that the 
defendant was not liable because 
he had no control over his acts.  
The appellate court rejected the 
general rule that a mentally 
disabled person is subject to the 
normal rules of liability because: 
(1) the patient’s relatives had done 
as much as they could to prevent 
injury by confining the patient to a 
mental hospital; and (2) the 
defendant was “employed to 
encounter, and knowingly did 
encounter, just the dangers which 
injured him.” 

D 
Jury 
verdict for 
P reversed. 

This is one of 
several recent cases 
in which the court 
considered whether 
the defendant’s 
mental disability 
justified or required 
a different approach 
to liability. 

Gould v. 
American 
Family 
Mutual Life 
Insurance 
Co. 
543 N.W.2d 
282 

WI 
1996 

Head nurse 
on secured 
dementia 
unit 

Insurer for 
patient in 
secured 
dementia 
unit 

Supreme 
Court 

The defendant, a patient in a secured dementia unit 
who “was often disoriented, resistant to care, and 
occasionally combative,” injured the head nurse on 
the unit when he knocked her to the floor.   The 
nurse filed a personal injury action against the 
patient’s insurer, and the jury found for the 
plaintiff. 

The Supreme Court reversed, 
holding that “an individual 
institutionalized as here, with a 
mental disability, and who does 
not have the capacity to control 
or appreciate his or her conduct 
cannot be liable for injuries 
caused to caretakers who are 
employed for financial 
compensation.”  In support of 
this result, the court cited both 
the reasons relied on by the 
Anicet court, and also noted that 
a third rationale for applying the 
normal rules of liability to a 
mental patient, that it prevents 
tortfeasors from simulating 
mental incompetence, does not 
apply where the defendant has 
been committed to an institution. 

D 
Jury 
verdict for 
P reversed. 

This is one of 
several recent cases 
in which the court 
considered whether 
the defendant’s 
mental disability 
justified or required 
a different approach 
to liability. 
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Herrle v. 
Estate of 
Marshall 
53 
Cal.Rptr.2d 
713 

CA 
1996 

CNA 
employed 
by 
convalesce
nt hospital 

Patient with 
Alzheimer’s 
disease 

Court of 
Appeal 

The defendant, an Alzheimer’s patient with a 
propensity to violence, was admitted to the 
convalescent hospital where the plaintiff worked.  
When the plaintiff tried to assist another nurse’s 
aide who was moving the defendant, the defendant 
struck the plaintiff about the head several times, 
causing serious jaw injuries.  After a bench trial, 
the TC ruled for the defendant. 

The Court of Appeal sustained the 
judgment for the defendant, 
holding that the doctrine of 
primary assumption of risk applied 
because the plaintiff knew that her 
job exposed her to patients prone 
to aggression and violence and 
that there had been prior instances 
where nurse’s aides had been 
struck by patients.  The court 
explained that the doctrine of 
primary assumption of risk applies 
“‘where, by virtue of the nature of 
the activity and the parties’ 
relationship to the activity, the 
defendant owes no legal duty to 
protect the plaintiff from the 
particular risk of harm that caused 
the injury.’” 

D 
TC’s 
judgment 
for the D 
affirmed. 

This is one of 
several recent cases 
in which the court 
considered whether 
the defendant’s 
mental disability 
justified or required 
a different approach 
to liability. 

Maher v. 
Scollard, 
1993 WL 
19615 

OH 
1993 

Nurse 
employed 
to provide 
home care 

Consumer Court of 
Appeals 

The plaintiff was employed as a home care nurse 
for the defendant. On two occasions, the defendant, 
who was “in a confused mental state,” grabbed the 
plaintiff by the wrists and slammed her hands first 
against a window frame and a radiator and, on the 
second occasion, against the bed frame.  The 
plaintiff sued the defendant for negligence but 
apparently not for battery.  The jury found for the 
plaintiff but reduced the verdict by 5% because it 
found that she did “assume the risk/commit an act 
of negligence.”  On appeal, the defendant raised 
two procedural issues and the plaintiff challenged 
the reduction of the verdict. 

The Court of Appeals upheld the 
TC’s reduction of the verdict.  The 
court found that  the plaintiff’ was 
an independent contractor and she 
“could have refused nursing 
assignments offered by the 
agency, and was solely 
responsible for choosing the 
means of performing her assigned 
tasks.”  She therefore did 
“‘assume the risk/commit an act of 
negligence which directly and 
proximately caused’ five percent 
of her injury.”  

P/D 
Plaintiff 
recovered 
95% at 
trial, but 
defendant 
prevailed 
on issue of 
reduction 
of verdict. 

. 

Vinccinelli 
v. Musso 
818 So.2d 
163 

LA 
2002 

Paid 
companion 
to elderly 
Alzheimer’
s patient 

Consumer Court of 
Appeal 

The plaintiff worked as a paid sitter/companion for 
the consumer, who had Alzheimer’s disease.  The 
plaintiff was injured when she slipped and fell on a 
small amount of ice cream that the defendant had 
spilled on her kitchen floor.  After a bench trial, the 
TC granted the plaintiff damages of $67,500, 
which represented a reduction of 50% as a 
consequence of the plaintiff’s comparative 
negligence. The defendant appealed, arguing that 
under the particular facts and circumstances, she 
did not owe a duty to her caregiver to protect 
against such an accident. 

The Court of Appeals agreed with 
the defendant and reversed the TC,  
noting that the defendant “knew 
that Mrs. Musso might get ice 
cream on her own, and she knew 
that if she spilled some, she would 
not pay attention to the spill 
because of her disease….[T]he 
risk the plaintiff encountered was 
one of the risks she was 
contractually obligated to guard 
against.” 

D 
TC 
decision 
reversed 
and 
judgment 
rendered 
for D. 

This case applies 
several of the 
leading cases in 
which the court 
considered whether 
the defendant’s 
mental disability 
disease justified or 
required a different 
approach to liability.   
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White v. 
Muniz 
999 P.2d 
814 

CO 
2000 

Caregiver 
at an 
assisted 
living 
facility 

Consumer 
(resident of 
assisted 
living 
facility who 
had 
Alzheimer’s 
disease) 

Supreme 
Court 

Soon after she moved into an assisted living 
facility, the defendant struck the plaintiff on the 
jaw while the plaintiff was trying to change her 
adult diaper.  The plaintiff sued the defendant for 
assault and battery (the plaintiff’s negligence claim 
had been dismissed for procedural reasons). The 
jury rendered a verdict for the plaintiff.  The Court 
of Appeals reversed the decision of the TC, and the 
plaintiff filed an appeal in the Supreme Court. 

The Supreme Court reversed, 
holding that to prevail on a battery 
claim, “Colorado law requires the 
jury to conclude that the defendant 
both intended the contact and 
intended it to be harmful or 
offensive.”   The court reinstated 
the jury’s verdict because the jury 
had been instructed that a verdict 
for the plaintiff required a finding 
that the plaintiff “must have 
appreciated the offensiveness of 
her conduct.” 

P 
Jury 
verdict for 
P 
reinstated. 

The Court noted that   
its decision did “not 
create a special rule 
for the elderly” and 
that a jury could, as 
it did in this case, 
find that a mentally 
disabled person had 
the requisite intent. 

3.  Wrongful Discharge and Other Employment Law Claims 
a.  Discharge in Violation of an Employment Contract 
Ashman v. 
Association 
Health 
Services 
No. 22059-
8-II 
1998 WL 
310687 

WA 
1998 

Home 
health aide 
manager 

Home 
health care 
agency 

Court of 
Appeals 

The plaintiff, a home health aide manager who 
was terminated from employment because she 
disclosed the amounts of her salary and bonuses 
to subordinates, sued the defendant agency for 
wrongful discharge, alleging that her job 
description and statements in the agency’s 
employee manual had impliedly modified the at 
will employment relationship.  The trial court 
granted summary judgment to the defendant, 
finding that the plaintiff was an at will employee 
and that none of the agency’s policies created an 
implied contract.   

The Court of Appeals agreed 
with the trial court because 
“there were no genuine issues of 
material fact regarding whether 
AHS’s policies or Ashman’s job 
description created an implied 
contract of employment by 
promising specific treatment in 
specific situations.” 

D 
SJ for 
defendant 
upheld on 
appeal 

 

McCul-
lough v. 
Visiting 
Nurse 
Service of 
Southern 
Maine, Inc. 
691 A.2d 
1201 

ME 
1997 

Visiting 
nurse 

Home 
health care 
agency 

Supreme 
Judicial 
Court 

The plaintiff, a part-time visiting nurse employed 
by the defendant home health care agency, was 
discharged after she made two errors in patient 
care.  She sued for wrongful discharge, claiming 
first, that written statements in an employee 
handbook created a contract of employment of 
definite duration, and second, that even if there 
was no contract of employment of definite 
duration, other written statements by the 
employer created a contract of employment 
terminable only for cause.  The trial court 
granted summary judgment for the defendant 
because none of these statements was clear 
enough to override two acknowledgements she 
had signed that stated that she was an employee 
at will. 

The Supreme Judicial Court 
agreed with the reasoning of the 
trial court and sustained the 
judgment for the defendant. 

D 
SJ for 
defendant 
upheld on 
appeal. 
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b.  Other Employment Law Claims 
Clark v. 
Texas Home 
Health, Inc. 
971 S.W.2d 
435 

TX 
1998 

Three 
nurses 
employed 
by the 
defendant 

Home 
health care 
agency 

Supreme 
Court 

Three nurses who worked for a home health care 
agency, and who participated in a peer review 
committee investigating an alleged medication 
error by one of the agency’s licensed vocational 
nurses, were discharged immediately after they 
told their employer that they intended to report 
the incident to the Texas Board of Vocational 
Nurse Examiners.  The trial granted the 
defendant’s motion for summary judgment, 
holding that the nurses were not protected from 
retaliation under the Texas Nurse Practice Act 
because the nurses had been dismissed before 
they filed a report, and an intermediate appellate 
court agreed. 

The Supreme Court reversed, 
holding that the nurses were 
protected from retaliation, even 
though they had not yet filed a 
report at the time they were 
discharged. 

P 
SJ for 
defendant 
vacated 
and case 
remanded 
for trial. 

 

James v. In 
Home 
Services, 
Inc. 
No. C3-95-
482 
1995 WL 
479647 

MN 
1995 

Nurse 
employed 
by 
defendant 

Home 
health care 
agency 

Court of 
Appeals 

The plaintiff, a nurse who worked for a home 
care agency, was terminated from employment 
after her employer was told by a sheriff’s deputy 
that she had been arrested and incarcerated for a 
period of time.  The agency discharged her 
because it believed that she was a convicted 
felon and that she had falsified her employment 
application.  The trial court granted summary 
judgment on all the plaintiff’s claims: breach of 
contract; discrimination based on disability; 
retaliation for seeking workers’ compensation 
benefits; defamation; intentional infliction of 
emotional distress; and punitive damages. 

Although the Court of Appeals 
sustained the lower court’s 
decision granting the defendant 
summary judgment on the 
plaintiff’s first three claims, it 
reversed the lower court and 
remanded for trial her claims for 
defamation, intentional infliction 
of emotional distress and 
punitive damages because the 
agency had not taken steps to 
verify the information that 
provided the basis for her 
discharge. 

P 
SJ for D 
on three 
claims 
reversed 
and claims 
remanded 
for trial. 

 

Kuechle v. 
Life’s 
Companion 
P.C.A. 
653 N.W.2d 
214 

MN 
2002 

Nurse 
employed 
by home 
health 
agency 

Home 
health care 
agency 

Court of 
Appeals 

The plaintiff, a nurse employed by home health 
care agency, was diagnosed with panic disorder 
with agoraphobia.  When she asked her employer 
for a flexible schedule to accommodate her 
condition, her employer refused.  The plaintiff then 
filed a disability discrimination claim.  Several 
weeks later the agency terminated her employment.  
The plaintiff sued her employer alleging disability 
discrimination under the ADA, reprisal under the 
Minnesota Human Rights Act (MHRA), and 
defamation.  The trial court found for the plaintiff 
on each of her claims. 

The Court of Appeals sustained 
the trial court with regard to each 
claim.  In connection with the 
claims under the ADA and 
MHRA, the appellate court 
rejected the defendant’s argument 
that respondent was not disabled 
within the meaning of the two 
laws (the defendant argued that if 
medicated, the plaintiff would not 
suffer from the symptoms of 
agoraphobia). 

P 
Trial 
court’s 
judgment 
for 
plaintiff 
upheld. 
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Spierling v. 
Home 
Health 
Services, 
Inc. 
737 A.2d 
1250 

PA 
1999 

Supervisor 
of staff 
nurses 

Home 
health care 
agency 

Superior 
Court 

The plaintiff, a supervisor of staff nurses for a 
home health care agency, was discharged after she 
reported suspected fraud to Medicare.  The trial 
court granted the defendant’s motion to dismiss, 
finding that the plaintiff was not protected by 
either a “Whistleblowers law” or by a public policy 
exception to the at-will employment doctrine. 

The Superior Court agreed with 
the district court, holding that 
her discharge did not violate 
Pennsylvania’s narrow public 
policy exception to the doctrine 
of employment at will because 
the nurse was under no statutory 
duty to uncover and report 
evidence of past Medicare fraud. 

D 
Dismissal 
of 
complaint 
upheld by 
Superior 
Court. 

 

 
C. Claims Involving Third Parties 

 
Leifer-
Woods v. 
Edwards 
281 A.D.2d 
462 

NY 
2001 

Third  
party’s 
survivor  

Home 
health care 
agency and 
home health 
aide 

Supreme 
Court, 
Appellate 
Division 
  
 

While operating a motorized wheelchair, the 
consumer struck and injured another tenant at the 
apartment building where he lived.  The tenant’s 
survivor sued the consumer’s home health aide and 
the agency that employed her, arguing that they 
had a duty to control the consumer’s conduct.  The 
defendants filed motions for summary judgment in 
which they argued that no such duty to control 
existed., and the TC granted the defendants’ 
motion.  
 

The Appellate Division affirmed. 
“Absent a special relationship 
between a defendant and a third 
person, there is no duty on the part 
of the defendant to control the 
conduct of that third person so as 
to prevent him or her from causing 
physical harm to another…. [The 
agency and the aide] did not have 
custody of [the consumer] and 
they had no duty to control  his 
use of the motorized wheelchair.” 

D  
TC’s 
decision 
granting SJ 
to 
defendants 
affirmed. 

In a consumer-
directed care 
situation, it is even 
more likely that the 
court would find 
that the personal 
assistant had no 
duty to “control” the 
consumer. 

Patrick v. 
Macon 
Housing 
Authority 
552 S.E.2d 
455 

GA 
2001 

Third party 
personal 
care 
assistant 
who 
worked in 
an 
apartment 
building 
which had 
other 
tenants 
who 
employed  
personal 
care 
assistants 

Home care 
agency 
which 
employed 
another 
personal 
care 
attendant  
who worked 
in building 
and owner 
of building 

Court of 
Appeals 

A personal care attendant was injured when she 
slipped on a pool of water in the laundry room of 
the apartment building where she worked.  She 
sued the home care agency that employed the 
personal care attendant for another tenant in the 
building, claiming that the other attendant was 
responsible for the puddle and that the agency was 
liable under the doctrine of respondeat superior.  
The TC granted the defendant agency’s motion for 
SJ 

The Court of Appeals affirmed the 
TC’s ruling.  The plaintiff’s claim 
was based on “sheer speculation 
that Justice Home Care’s 
employee left the water which 
caused the slip and fall.” 

D 
SJ for 
defendant 
upheld. 
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Schmidt v. 
County of 
Kern 
No. F035536 
2001 WL 
1338407 
 

CA 
2001 

Third party 
emergency 
room 
physician 

County that 
adminis-
tered state 
In Home 
Supportive 
Services 
(IHSS) 
program 

Court of 
Appeal 

The plaintiff was injured by a patient who was 
being driven to the hospital by her IHSS worker.  
When the patient began experiencing difficulties 
with her oxygen, the worker drove to the hospital 
emergency room and parked the car and left it 
running while he sought medical assistance.  The 
plaintiff, an emergency room physician, was 
injured when the car started rolling and the 
consumer, who was still in the car, “accidentally 
pushed the accelerator instead of the brake in 
attempting to stop the car.”  The physician sued 
the county, claiming that the county was the 
employer of the worker and, therefore, was 
vicariously liable for his negligence. The jury 
found that the county was not liable because it 
was not the worker’s employer. 

The Court of Appeal rejected the 
plaintiff’s argument that the trial 
court had committed reversible 
error in allowing testimony 
regarding the interpretation of 
statutory and regulatory laws 
pertaining to the IHSS program 
and upheld the verdict for the 
County. 

D 
Jury 
verdict for 
D upheld. 

 

Smith v. 
Ford 
472 So.2d 
1223 

FL 
1985 

“Personnel 
attendant” 

Consumer District  
Court of 
Appeal 

The plaintiff worked as a “personal attendant” for 
the defendant, performing a combination of 
domestic duties and personal care for her 
employer.  She sued her employer for workers’ 
compensation for injuries sustained in a car 
accident that  took place while she was picking up 
her employer's dog at the veterinarian’s office.  She 
was awarded workers’ compensation for the injury. 

The District Court of Appeal 
found that the employee was a 
domestic employee who was not 
eligible for workers’ 
compensation: “even if we were to 
hold that the ‘personal attendant’ 
duties were nondomestic, the 
admixture of duties would still 
result in claimant being a domestic 
servant in a private home.” 

D 
P found 
ineligible 
for 
workers’ 
compensa-
tion. 

There was no 
dispute that the 
personal attendant 
was acting within 
the scope of her 
duties at the time of 
the accident.  The 
opinion does not 
indicate who was at 
fault in the accident 
or whether the 
plaintiff could have 
sought recovery 
from a third party. 
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Caulfield v. 
Kitsap 
County 
29 P.3d 738 

WA 
2001 

Consumer 
who had 
multiple 
sclerosis 
and was 
severely 
disabled 

Departmen
t of Social 
and Health 
Services 
(DSHS), 
county, 
and 
caregiver 

Court of 
Appeals  
 

Through the Community Options Program Entry 
System, a Medicaid waiver program, the state’s 
DSHS paid for the consumer to receive personal 
care from an in-home caregiver.  Prior to this, 
the consumer had lived in a nursing facility and 
was monitored by a DSHS caseworker, who 
arranged for the transfer to in-home care and 
hired a caregiver for the consumer. The 
caseworker failed to visit the consumer until 
more than a month after his transfer, despite 
assurances that she would continue to be his 
caseworker, and at this visit, she observed major 
adverse changes in the consumer’s condition and 
heard the consumer's complaints about his 
caregiver.  The caseworker transferred the case 
the next day to a county social worker who noted 
problems that needed “immediate attention.”  
Nonetheless, the county social worker never 
contacted or visited  the consumer.  Eight days 
later, the caregiver called because of concern 
about the consumer's condition and was told to 
call 911. The consumer was admitted to the ER 
with multiple critical problems.  The consumer 
settled with DSHS prior to trial.  At trial, the 
jury returned a verdict finding that the county, 
DSHS, and the caregiver were negligent and 
proximately caused consumer’s injuries.   

On appeal, the county contended “that 
it owed Caulfield no duty because it 
was immune under the public duty 
doctrine and Caulfield never showed 
that one of the exceptions to the 
public duty doctrine applied.”  The 
Court of Appeals disagreed, holding 
that the special relationship exception 
to the public duty doctrine applied: 
“Caulfield’s relationship with his 
County case manager involved an 
element of ‘entrustment’ by virtue of 
the dependent and protective nature of 
the relationship…. Given Caulfield’s 
inability to take care of himself, the 
case manager’s responsibility for 
establishing and monitoring his in-
home care plan took on great 
significance….This responsibility 
gave rise to a duty to protect Caulfield 
and other similarly vulnerable clients 
from the tortious acts of others, 
especially when a case manager 
knows or should know that serious 
neglect is occurring.  This duty is 
limited by the ordinary care a case 
manager would take in similar 
situations and by the concept of 
foreseeability.” 

P  
Jury 
verdict for 
the 
consumer 
upheld. 

The court found that 
the "special 
relationship" 
exception existed 
under both state law  
and the Restatement 
(2d) of Torts §315 
(1965) (“There is no 
duty…unless (a) a 
special relation 
exists between the 
actor and the third 
person which 
imposes a duty upon 
the actor to control 
the third person’s 
conduct, or (b) a 
special relation 
exists between the 
actor and the other 
which gives to the 
other a right to 
protection.”)   This 
is the only reported 
case applying this 
doctrine to a 
government agency 
responsible for 
supervising home 
care services. 
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Couch v. 
Visiting 
Home Care 
Service of 
Ocean 
County 
746 A.2d 
1029  

NJ 
2000 

Consumer County 
department 
of health 
and home 
care 
agency 

Superior 
Court, 
Appellate 
Division 

The plaintiff, who had become a quadriplegic as 
result of MS, developed a serious decubitis 
ulcer.  The county department of health had been 
providing him with home nursing services, and a 
private home care agency had been providing 
him with home health aide services (initially, the 
home health aide services were paid for by 
Medicaid and Home Care Expansion Program 
monies; the patient assumed the cost when the 
HCEP program ended).  Both the county and the 
home care agency terminated their services 
because they believed the patient needed more 
intensive care than they were able to provide.  
The TC ordered the defendants to continue 
services. However, it is unclear from the opinion 
what was the legal basis for the plaintiff’s claims 
and the TC “cited no authority for his action.” 

On appeal, the county pointed “to the 
well recognized principle that actions 
of a public body, particularly within 
its field of expertise, are entitled to a 
presumption of validity.”  However, 
the appellate court was “persuaded 
that the real issue is the right of these 
medical providers to withdraw from a 
case when in their professional 
opinion it would be improper and 
unsafe to continue.”  The appellate 
court ruled that if on remand the 
county and the agency still wished to 
withdraw home care services, they 
should be permitted to do so, but the 
court’s ruling relies on the agreement 
by the county department of health at 
oral argument that it “accepted the 
responsibility for arranging 
continuing care” and the county’s 
representation to the court that space 
for the plaintiff was available in a 
nursing home.   

Ds 
County not 
required to 
continue 
providing 
home care 
services 

The appellate court 
deferred to the 
county’s medical 
judgment because it 
did not “abandon” 
the patient: “If 
defendants, or either 
of them, feel that in 
the professional 
judgment of the 
nurses who must 
manage the case, 
they cannot properly 
and ethically 
continue their care, 
provisions must be 
made to furnish 
plaintiff with 
appropriate 
alternative in-patient 
24 hour care or to 
furnish plaintiff with 
a reasonable time in 
which to make his 
own alternative 
arrangement.  The 
ultimate decision is 
for him.” 

Pettit v. 
State of 
Nebrasks 
544 N.E.2d 
855 

NE 
1996 

Chore 
provider 
for elderly 
and 
disabled 
person 

State 
Departmen
t of Social 
Services 

Supreme 
Court 

Plaintiff, a chore provider for an elderly and 
disabled individual employed under a Medicaid 
waiver program, injured her lower back while 
providing chore services.  She sued the state 
DSS for workers compensation benefits based 
on her claim that she was an employee of the 
DSS.  The Workers’ Compensation Court found 
that she did not prove she was a DSS employee, 
and the Court of Appeals reversed. 

The Supreme Court reversed the 
Court of Appeals and held that there 
was sufficient evidence to support the 
determination of the Workers’ 
Compensation Court.  A DSS 
employee had informed the plaintiff 
that she was an independent 
contractor and that the consumer was 
her employer.  The consumer 
approved hiring the plaintiff as her 
chore  provider and she had the 
authority to fire her. 

D 
State not 
liable for 
workers’ 
compensa-
tion 
benefits 

This case supports 
the argument that a 
Medicaid recipient 
who exercises the 
right to hire, fire and 
supervise a personal 
assistant is the 
employer of the 
assistant, and that 
the assistant is not 
an employee of the 
state. 
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Reeder v. 
State of 
Nebraska  
578 N.W.2d 
435 

NE 
1998 

Consumer State  
through its 
department 
of social 
services 

Supreme 
Court  

The consumer sued the state department of 
social services for injuries (decubitis ulcers on 
his feet which may require amputation) allegedly 
caused by the negligence of a licensed practical 
nurse (LPN) under a Medicaid waiver program 
in Nebraska.  The consumer had hired the LPN, 
but the state had allegedly checked her 
credentials, approved her hiring, and developed 
a care plan for the consumer.  The consumer 
sued the DSS claiming: (1) respondeat superior 
liability for negligent care by the LPN; and (2) 
that the DSS “had a separate, independent, non-
delegable duty to supply [him] with a care 
provider fully capable of meeting all his daily 
needs.” The trial court granted DSS’s motion for 
SJ. 

The Supreme Court agreed with the 
TC that DSS did not have any such 
non-delegable duty, but it reversed on 
the issue of respondeat superior, 
holding that whether the LPN was an 
employee of DSS or an independent 
contractor was a question of fact for 
the trial court. 

Reversed 
and 
remanded 
to the TC. 

. 

Reeder v. 
State of 
Nebraska  
649 N.W.2d 
504 
 

NE 
2002 

Consumer State  
through its 
department 
of social 
services 

Court of 
Appeals 

On remand, the trial court considered the 
question of whether the LPN was an employee 
of DSS or an independent contractor, but did not 
consider the possibility that Reeder (the 
consumer) was the LPN’s employer.  The trial 
court concluded that the LPN was an 
independent contractor and that the state 
therefore was not vicariously liable for the 
LPN’s alleged negligence.  
 

On appeal, the Court of Appeals 
upheld the trial court, noting that 
factors that supported independent 
contractor status included: (1) DHHS 
did not exercise a right of control over 
Perales (e.g., “DHHS does not 
oversee or direct the services a 
provider performs for a client because 
the physician’s order determines the 
nature and extent or services”); (2) 
“Perales’ completion of her duties 
was not directly supervised by DHHS 
but was actually supervised by her 
client;” (3) Peralis was working as a 
skilled provider; and (4) DHHS was 
not in the business of providing health 
care.   

D 
State not 
liable on 
any of P’s 
theories. 

Like the Supreme 
Court in Reeder I, 
the Court of 
Appeals rejected the 
plaintiff’s argument 
that the state had a 
non-delegable duty 
to Reeder. 
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APPENDIX C 
Consumer Directed Care Research Project 

Consumer/Consultant Agreement 
 

The purpose of this agreement is to clarify the responsibilities of consumers and consultants, 
and make sure everyone understands those responsibilities. 
 
Your Responsibilities as a Consumer: 

 
1. Complete mandatory training. 
2. Write a purchase plan to show how the budget will be spent each month. 
3. Keep all purchases within your monthly budget. 
4. Make all purchases which are the same as what is listed on the purchasing plan. 
5. Select a representative for assistance with managing finances or decision making, if 

needed. 
6. Develop a reliable back-up plan for coverage when your regular worker is absent because 

of illness, transportation problems or needing time off. 
7. Find and hire workers and fill out employment forms package for each worker. 
8. Send employment forms package to the project bookkeeper. 
9. Train workers about their job duties and what you can expect from them. 
10. Prepare and send workers’ time sheets to the project bookkeeper on time. 
11. Pay workers as soon as you get the paychecks from the project bookkeeper. 
12. Approve invoices from agencies or independent contractors and mail them to the project 

bookkeeper. 
13. Review monthly report from the project bookkeeper. 
14. Participate in telephone interviews with the project researchers or University of Maryland, 

Center on Aging. 
15. Use peer support and peer network. (Optional) 
16. Report and changes in income and assets to your consultant and the Office of Economic 

Self Sufficiency. 
17. Tell your consultant about your satisfaction with the services he or she is giving you. 
18. Contact your consultant when you have questions. 
19. Contact your consultant if you have concerns about something, so small problems won’t 

become big problems. 
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The Consultant’s Responsibilities to You: 
 

1. Attend training for consultants and understand Consumer Directed Care philosophy. 
2. Provide training to you and adjust the training to meet your needs. 
3. Encourage and support you in making independent choices about services, purchases 

and workers. 
4. Review your purchasing plan and back-up plan. Call you if additional information is 

needed. 
5. Talk with you about your satisfaction of the quality of services you are purchasing. 
6. Review your monthly budget reports from the project bookkeeper. 
7. Be available to you to answer questions or provide technical assistance in resolving 

problems. 
8. Work with you to develop a corrective action plan if you have problems managing 

your services or the monthly budget. 
9. Inform you of peer support opportunities. 
10. Inform you about community resources. 
11. Coordinate your annual Medicaid redetermination with the Office of Economic Self 

Sufficiency. 
 
What the Consultant will not do: 
 

1. Interview, hire, train or supervise your workers. 
2. Tell your workers if you are unhappy with their work. 
3. Fire your workers. 
4. Fill out the employment forms package. 
5. Find back-up or emergency workers. 
6. Write your purchasing plan. 
7. Be able to get you extra money if you spend more than your monthly budget. 
 
 

I understand and accept the responsibilities listed in this agreement. 
 
 
______________________________________              ________________________           
                     (Consumer Signature)                                                 (Date) 
 
 
______________________________________        ______________________ 
                (Consultant Signature)                                                (Date)  
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APPENDIX  D 
 

IndependentChoices 
Representative Screening Questionnaire 

 
 
 
Name of Participant:________________________________________________ 
 
Medicaid #:___________________Phone #: (_____)______________________ 
 
Name of Proposed Representative:___________________________________ 
 
Address:_________________________________________________________ 
 
Phone #: (_____)__________________Relationship:_____________________ 
 
If you are not a family member, please describe your relationship, how long 
you have known the participant and how often you have contact with the 
participant:_______________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________ 
 
Do you receive money from the participant or anyone else to care for the 
participant?  Yes:__________________No:_____________________________ 
 
If yes, please identify the source and purpose of the funds? 
_________________________________________________________________ 
_________________________________________________________________
_________________________________________________________________ 
 
After reading the description that outlines the responsibilities of the 
representative, do you understand your functions and are you willing to 
volunteer to serve as the participant's representative? 
Yes:________________   No:____________________ 
 
Are you willing to sign a designation form stating that you will serve in this 
capacity?  Yes:_________________ No:____________________ 
 
Do you understand that you cannot pay yourself for this role and cannot 
become a paid caregiver?  Yes:___________________No:________________ 
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REPRESENTATIVE REQUIREMENTS 
 
 
 
DEFINITION: 
 
A representative is a participant's legal guardian, family member or any 
other person identified by the participant in consultation with the 
IndependentChoices staff to manage personal assistance with a monthly 
allowance when the participant is unable to do so independently. 
 
 
A representative must: 
 

• Show a strong personal commitment to the participant 
• Show knowledge about the participant's preferences 
• Agree to a visit the participant at least weekly 
• Be willing and able to meet all program requirements listed of the 

participant 
• Be at least 18 years old 
• Be at least willing to become the  payee for Social Security or 

Supplemental Security Income 
• Be willing to submit to criminal background checks, if requested 
• Obtain the approval from other family members to serve 

 
 
A representative CANNOT: 
 

• Be paid for this service 
• Be hired by the project participant 
• Be known to abuse drugs or alcohol 
• Have any history of physical, mental or financial abuse 

 
 
 
 
 
 
 
DAAS-IC-02 
10/98 
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IndependentChoices 
Designation for Authorized Representative 

 
Name of Participant:___________________________________________________________ 
 
Medicaid Number:_______________________________Phone: (_____)_________________ 
 
Address:____________________________________________________________________ 
 
City:________________________________________________AR  Zip:_________________ 
 
I hereby designate: 
 
Name:______________________________________________________________________ 
 
Address:____________________________________________________________________ 
 
City:_______________________________________State:_____________Zip:____________ 
 
to serve as my representative in the IndependentChoices Program.  My representative 
will complete and sign all forms and agrees to meet all documentation requirement of 
this Program.  My representative will use the IndependentChoices monthly allowance to 
purchase the services and items to meet my personal care needs as listed on the Cash 
Expenditure Plan and will assure that all items purchased and services received with the 
IndependentChoices monthly allowance are paid. 
 
 
 
________________________________________________  _____________________ 
           Participant's Signature      Date 
 
I hereby agree to serve as the representative for the above named participant and 
understand my responsibilities and duties under the IndependentChoices Program. 
 
 
 
_________________________________________________ _____________________ 
   Authorized Representative's Signature    Date 
 
 
 
_________________________________________________ _____________________ 
  Witness Signature      Date 
(Required if either the Participant or Representative sign with a mark.) 
 
 
 
DAAS-IC-02 
10/98 
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APPENDIX E 
New Jersey Department of Human Services 

Division of Disability Services 
Personal Preference Program 

(New Jersey Cash & Counseling Demonstration) 
 

Representative Description 
 
A representative may be a participant’s legal guardian, a family member, or any other 
individual identified who willingly accepts responsibility for performing cash management 
tasks that the participant is unable to perform.  A representative must evidence a personal 
commitment to the participant and must be willing to follow their wishes and respect their 
preferences while using sound judgment to act on their behalf.  Representatives receive no 
monetary compensation for this service, and may not serve as an employee of the 
participant. 
 
Specifically, the representative must be willing to: 
 
• Work with the Cash & Counseling consultant to provide information to develop the cash 

management plan on the participant’s behalf. 
 
• Use the cash grant for the items outlined in the Cash Management Plan as the participant 

wishes. 
 
• Maintain records, as required by the State, regarding expenditures and activity with the 

fiscal intermediary. 
 
Representatives may be necessary for participants under certain conditions as defined 
below: 
 

Voluntary Representative 
 
The participant requests that a representative serve on their behalf, or a consultant 
recommends that the participant choose a representative and the participant agrees. 
 

Predetermined Representative 
 
The participant has a legal guardian or other court appointed representative in place at the 
time of enrollment and that individual will serve as the designated representative on the 
client’s behalf. 
 

Mandated Representative 
 
The client is enrolled in Personal Preferences and has misspent funds from the cash 
allowance, or their functioning has deteriorated in such a way that they are no longer able to 
manage their cash benefit. 
 
repres.doc 2/98:12/98:8/24/99:8/25/99:7/1/01 
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New Jersey Department of Human Services 
Division of Disability Services 
Personal Preference Program 

(New Jersey Cash & Counseling Demonstration) 
 
 

PROCEDURES FOR ESTABLISHMENT OF AN AUTHORIZED REPRESENTATIVE 
 
 
Voluntary Representative 
 
When a consultant determines that a representative is necessary for a participant to be 
successful, and the participant agrees, the potential representative will be identified and given 
the Representative Description to review.  The consultant will interview the potential 
representative and complete the Representative Screening Questionnaire.  If the potential 
representative volunteers to serve, then the Designation of Authorized Representative Form 
will be signed and witnessed.  A copy will be maintained in the participant file and the original 
forwarded to the State Program Office. 
 
If the participant cannot identify a person to serve as their representative, and have 
researched all known support systems, the consultant will call the State Program Office for 
advice. 
 
Predetermined Representative 
 
When a participant already has a legal guardian or other court appointed representative, the 
designated representative will be given the Representative Description  to review and the 
consultant or marketer will complete the Representative Screening Questionnaire.  The 
designee will complete and sign the Designation of Authorized Representative Form and will 
indicate that they are the court-appointed representative.  A copy will be maintained in the 
participant file and the original forwarded to the State Program Office.  The court appointed 
representative may choose to delegate this responsibility to another person, but that person 
can not be a paid caregiver. 
 
Mandated Representative 
 
In a circumstance where the participant has misspent the cash benefit or has otherwise 
become unable to manage the cash benefit independently, the consultant will advise the 
participant that they are notifying the State Program Office of the need for a representative.  
The consultant will ascertain whether or not the participant is in agreement and then notify 
the Coordinator of Counseling Services at the State Program Office immediately. The 
consultant will then notify the State Program Office immediately.  The Program Manager and 
the Coordinator of Counseling Services will conference and review the consultant’s 
participant file.  A home visit will be made to the participant to determine whether or not an 
agreement can be reached.  In those instances where a participant refuses to accept the 
designation of a representative and is not adhering to the policies of the program, the State 
Program Office retains the right to withdraw the individual and make arrangements for them  
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to return to the traditional PCA service.  The participant will be advised in writing of the 
decision and their right to appeal. The participant/representative has 20 days from the date of 
notification of disenrollment to file an administrative review of this decision.  Administrative 
Review requests may be mailed or phoned to the State Program Office staff and must be 
postmarked or received within 20 days of the termination decision.  All notifications of 
Involuntary Termination must be made in writing and sent by Certified Mail with a receipt to 
assure that the date the notification was received is documented.  Requests received after 
this 20-day limit will not be reviewed.  Reviews will be completed and decisions will be made 
within 10 days of the request. 
 
 
repres.doc 2/98:8/24/99:8/25/99:7/1/01 
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New Jersey Department of Human Services 
Division of Disability Services 
Personal Preference Program 

(New Jersey Cash & Counseling Demonstration) 
 

Representative Screening Questionnaire 
 
Name of Participant:__________________________________________________________ 
 
Medicaid #: __________________________Phone #: (_________)____________________ 
 
Name of Potential Representative: ______________________________________________ 
 
Address: __________________________________________________________________ 
 
Phone #: (_________)_____________________ Relationship:________________________ 
 
Are you a: family member_____ friend_____        legal guardian_____ of the              
                 above named participant in the Personal Preference Program? 
 
If you are not a family member, please describe your relationship and how often you have 
contact with the participant:____________________________________________________ 
__________________________________________________________________________ 
__________________________________________________________________________ 
__________________________________________________________________________ 
 
Do you receive money from the participant or anyone else to care for the participant?  

Yes: _________  No: _________ 
 
If so, from whom, and for what purpose?__________________________________________ 
__________________________________________________________________________ 
__________________________________________________________________________ 
 
After reading the description that outlines the responsibilities of the representative, do you 
understand your functions and are you willing to volunteer to serve as the participant’s 
representative? Yes: _________  No: _________ 
 
Are you willing to sign a designation form stating that you will serve in this capacity?  
     Yes: _________  No: _________ 
 
Do you understand that you cannot pay yourself in this role?  

Yes: _________  No: _________ 
 
If you have any questions, please ask the consultant or call (toll free), 1-888-285-3036 before 
signing the designation form. 
 
repres.doc2/98:8/24/99:8/25/99:7/1/01  
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Department of Human Services 
Division of Disability Services 
Personal Preference Program: 

New Jersey’s Cash and Counseling Demonstration 
 

DESIGNATION OF AUTHORIZED REPRESENTATIVE 
 

ο   Voluntary                    ο   Predetermined                    ο   Mandatory 
 
Name of Participant: ________________________________________________________________ 
 
Medicaid #:  ___________________________Phone:(              )______________________________ 
 
Address:  _________________________________________________________________________ 
 
City:  _________________________________State:  ______________Zip:  ___________________ 
 
Consultant’s Name:  ___________________________________Agency: ______________________ 
 
Phone: (               )________________________ 
 
 
I HEREBY DESIGNATE: 
 
Name: ___________________________________________________________________________ 
 
Address: _________________________________________________________________________ 
 
City:  __________________________________State:  ______________Zip:  __________________ 
 
Phone: (               )________________________ Fax:(               )_____________________________ 
 
to serve as my representative in the Personal Preferences Program:  New Jersey’s Cash and 
Counseling Demonstration.  My representative will complete and sign all forms and send information 
to Personal Preferences Program Staff, as requested.  My representative will use Personal 
Preferences funds to purchase the supports listed on the Cash Management Plan as I direct and will 
assure that all items purchased and services arranged with Personal Preference Program funds are 
paid.  I understand that my representative receives no monetary compensation for this service.   
 
The consumer should sign or make a mark on the appropriate signature line. 
 
________________________________________________ _______________________ 
  Consumer’s Signature      Date 
 
I hereby agree to serve as the representative for the above named participant and 
understand my responsibilities and duties under the Personal Preference Program. 
 
________________________________________________ _______________________ 
 Authorized Representative’s Signature     Date 
 
_______________________________________________  _______________________ 
  Witness Signature       Date 
Designat 7/98:8/24/99:8/25/99:7/1/01 


