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July 2, 2012 

 

Centers for Medicare & Medicaid Services,  

Department of Health and Human Services 

Attention: CMS-2249-P2, Mail  

Stop C4-26-05 

7500 Security Boulevard 

Baltimore, MD 21244-1850 

 

 

RE: Comments on CMS-2249-P2: Medicaid Program; State Plan Home and Community-

Based Services, 5 Year Period for Waivers, Provider Payment Reassignment, and Setting 

Requirements for Community First Choice 

 

Dear Colleagues: 

 

The National Resource Center for Participant-Directed Services (NRCPDS), our State 

Members, our Financial Management Services Members, as well as members of the National 

Participant Network (NPN) thank you for the opportunity to comment on CMS-2249-P2. 

This document was created in part by feedback received by NRCPDS’ membership groups. 

NRCPDS’ members play an integral role in ensuring that the NRCPDS’ services, research, 

and public policy efforts are reflective of “on the ground” experience. The NPN, which 

currently has over 270 members across 34 states, successfully became an independent 

incorporated entity at the end of June, but plans to continue to work side-by-side with the 

NRCPDS to expand the participants’ voice and role in the design and improvement of 

participant direction programs across the country. Comments also include the viewpoints of 

NRCPDS’ staff and consultants who have had direct experience implementing programs and 

providing technical assistance to States creating and/or modifying their participant direction 

programs.  

National Resource Center for Participant-Directed Services  

CMS-2249-P2: Medicaid Program; State Plan Home and Community-Based 

Services, 5 Year Period for Waivers, Provider Payment Reassignment,  

and Setting Requirements for Community First Choice 



NRCPDS’ Formal Comments: CMS-2249-P2    2 
 

 

We applaud CMS for this stakeholder input process and for proposing critical steps to allow 

increased choice, control, and community integration for those who require long-term 

services and supports. Overall, we believe that the proposed changes will make 1915(i) more 

useful to States while upholding the major principles of minimizing risk of 

institutionalization and increasing person-centered and participant direction opportunities. 

We also believe that the careful attention provided to the definition of home and community 

will assist States to provide services and supports in the least restrictive settings while at the 

same time respecting individual choice and dignity of risk. In this context, the following 

comments are provided to identify areas that will require specific attention and appropriate 

planning in order for the intended outcomes to be attained.  

 

We look forward to future opportunities to provide input on these topics as well as other 

topics that impact States’ ability to expand choice and control for people who require long-

term supports. If you have any questions about the content of this document, please do not 

hesitate to contact us. 

 

Sincerely, 
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1915(i) (State Plan HCBS Benefit): General Themes 

The State Plan HCBS benefit provides States with the opportunity to de-link institutional and home 

and community-based services. 

The NRCPDS commends CMS for developing proposed rules that appropriately support 

State’s creation of less restrictive eligibility criteria for home and community-based services 

than for institutional services. This, along with more lenient income and resource rules, is a 

concrete step forward to ensure Medicaid recipients receive long-term services and supports in 

the least restrictive setting of their choice and are provided opportunities to avoid 

institutionalization to the maximum extent possible.   

The State Plan HCBS benefit allows services to be provided based on need rather than diagnosis, but 

it will be important to devote significant attention to ensuring choice and control are not limited 

by targeting opportunities. 

The NRCPDS applauds the availability of long-term services and supports based on need 

rather than diagnosis. Even so, it is not completely clear how the States’ option to target 

specific services to specific populations as well as develop specific criteria for each service will 

influence this requirement. It will be important for CMS to provide the technical assistance 

needed to support States to develop a benefit that honors one of the original intentions of the 

State Plan HCBS benefit: the provision of service based on individual need rather than group 

affiliation.  

The State Plan HCBS benefit allows States to increase participant choice and control by providing a 

participant direction option and by emphasizing person-centeredness in evaluation, assessment, and 

planning regardless if one chooses participant direction or not. 

The NRCPDS commends CMS for its continued support of participant direction and for 

providing proposed rules that reflect the evidence-based models associated with the model. In 

addition, the NRCPDS appreciates CMS’ consistent communication pertaining to the 

importance of a person-centered approach, regardless of whether or not one chooses to self-

direct.  

 

Significant attention will be needed to ensure effective integration of the participant direction 

option into the larger State Plan HCBS benefit, allowing for seamless service delivery.  

The NRCPDS supports the opportunity for States to implement participant direction for 

some or all of the HCBS State Plan benefit. Participant direction is an evidence-based model 

proven to decrease institutionalization, increase quality of life, and improve health outcomes 

for those who choose this option (Carlson, Dale, Foster, Brown, Phillips, & Schore, 2005). 

Even so, it is clear that participant direction is not utilized to its fullest potential within 
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existing systems, including 1915(i) and HCBS waivers. To allow for its appropriate expansion, 

the participant direction philosophy needs to be well understood and applied broadly, 

minimizing the role of traditional assumptions in hindering access to this model. The 

assessment for participant direction will not be successfully incorporated into the broader 

assessment process without a larger initiative to transform our system to be more reflective of 

the participant direction paradigm. It is also unclear if the targeting of populations for specific 

services and allowing for the setting of individual criteria for each service will impede 

participants’ overall choice and control and participant direction opportunities. 

Comprehensive and well-informed planning will be critical for the appropriate considerations 

of how the system’s design will influence participant direction.   

 

Participant engagement in the design, implementation, and ongoing improvement of the State Plan 

HCBS benefit is essential and not well recognized within the proposed rule.  

Person-centered planning processes and participant direction models are driven by the belief 

that program participants are the most informed of their unmet needs and meaningful ways to 

address them. To ensure systems are designed in the manner that best meets participants’ 

needs, participants, family members, advocates, and other stakeholders need to be involved in 

the design, implementation, and overall improvement of programs. Research completed by 

McGaffigan (2011) examined the factors to successful engagement and the influence personal 

characteristics of program staff and participants, processes utilized, and environments play in 

engagement success. McGaffigan’s research finds that well implemented engagement practices 

can lead to positive outcomes, such as increased knowledge among all those involved, 

participant empowerment, the building of positive relationships among policymakers and 

stakeholders, advocacy for sustainability, and improvements in overall program design. When 

managed poorly, research indicates that engagement can have little to no impact while 

requiring substantial time and resources and leading to increased frustration and/or conflict 

among policymakers and stakeholders. This research emphasizes the need for policymakers to 

be knowledgeable of the benefits of engagement as well as the factors that influence success so 

that meaningful engagement practices can be implemented and lead to informed decisions 

related to systems design and improvement. Over the next few months, the NRCPDS will be 

developing an issue brief on this research, and we look forward to sharing these findings to 

inform new programs developed under 1915(i) as well as other authorities. 
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1915(i) (State Plan HCBS Benefit): Section by Section 

 

Services: General Provisions (Part 440 and 441) 

As mentioned above, the NRCPDS applauds CMS for proposing rules that clearly support 

the original intention of the State Plan HCBS benefit: de-linking eligibility for Medicaid-

funded home and community-based services to eligibility for institutional services. This allows 

States additional opportunities to serve individuals in the community before becoming at risk 

for institutional care.  

Eligibility (Part 435, 436, and 441) 

The proposed rule allows States to provide participants a wide array of services through both 

the State Plan HCBS benefit and waiver services (access to one does not preclude access to the 

other). While increased choice in services is important, those supporting participants at the 

point of entry will need to be well informed of the wide ranging options to allow for this 

HCBS benefit and waiver services to be implemented successfully side-by-side. 

In regards to the “Needs-Based Criteria” set forth in the proposed rule, it is clear that States 

have the option to target eligibility to specific populations. It is also clear that States have the 

opportunity to create specific criteria for each service. It is important for CMS and States to 

recognize that the targeting of populations and services, while providing much needed cost 

and infrastructure control to States, can actually be implemented in a way that challenges an 

important 1915(i) objective: to provide services based on need rather than diagnosis. Also, 

developing needs-based criteria for individual services may have unexpected consequences, 

including increasing service system complexity and restricting choice (by not allowing the 

participant to actually choose the services that best meet his/her needs once determined 

eligible). It is also unclear how this determination of criteria for each service then impacts 

participants’ ability to choose the best mix of services and supports under a participant 

direction option. It will be important for CMS and States to evaluate any unintended 

consequences that may result from States’ opportunity to target needs-based criteria as it 

relates to system complexity, overall choice, and participant direction options.  

Nonapplication of Comparability (Allows Targeting)  

The comments provided above pertaining to the targeting of “needs-based” eligibility are 

equally relevant to this section of the proposed rule. Targeting specific populations, and even 

more so, specific services for specific groups, assumes that individuals’ needs are driven by a 

set of easily distinguishable common characteristics. While the NRCPDS does not promote 

targeting as a best practice, it is recognized that many States will not consider the State Plan 

HCBS benefit if it does not include mechanisms to control costs, especially given this existing 
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economic climate. While this may be the case, generally systems should be designed to 

promote community access over institutional access, regardless of individuals’ presenting 

characteristics.    

CMS and State leaders should also be cognizant of the efficiency associated with allowing 

eligible beneficiaries to determine how to best meet their needs through a diverse mix of 

goods and services. For instance, while a participant may traditionally be served by a worker 

who enters the home twenty hours per week, this same individual may actually have 

increased independence and improved access to the community by hiring a worker for ten 

hours per week and utilizing remaining funds to purchase a microwave to cook meals, 

assistive devices to aid in mobility and eating, and transportation to community events (all 

with the equivalent amount of funds). While flexibility is important regardless of whether or 

not one chooses participant direction, it is essential to the foundation of a successful 

participant direction model. If States choose to target populations and specific services to 

specific groups, it is imperative that those that choose participant direction are able to choose 

the best mix of goods and services that meet their needs once they are deemed eligible and 

their level of need has been determined.  

Independent Assessment (§441.662) 

The NRCPDS supports the requirement of a person-centered process to assessment. While 

this section of the proposed rule describes an assessment process that determines an 

individual’s needs and strengths as they relate to “physical” and “mental” capacities, it is 

important to recognize that the remaining proposed rule and current best practices emphasize 

a more comprehensive approach, inclusive of assessing not only the person’s environment, 

but also his/her social, medical, and cognitive strengths and challenges. While the benefits of a 

comprehensive assessment are widely known (allows for a comprehensive plan to address 

needs holistically), it is also important to understand the potential conflict between 

comprehensiveness and person-driven. CMS and States will need to work with program 

participants and community advocates to determine the appropriate depth of assessment, 

allowing for an informed planning process while also being respectful of some individuals’ 

desire for a non-intrusive approach. Similarly, CMS proposes that the assessment be 

conducted in “consultation with responsible persons appropriate to the individual, including 

family, spouse, guardian, and health care providers.” While the proposed rule does recognize 

the importance of participants and their representatives having an opportunity to identify 

those involved, the proposed rule stops short from stating that the participant has a role in 

deciding who is part of the assessment process (being less consistent with a true person-

centered assessment process). Person-centered practices require that participants drive the 

assessment process, and this includes decisions pertaining to who is part of their team when 

identifying and addressing unmet need.  
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As described in the proposed rule, the person-centered, independent assessment process is 

intended to “determine the necessary level of services and supports to be provided while 

preventing unnecessary or inappropriate care.” The NRCPDS would like to point out that 

this language is vague and although most likely intentional, does not clearly identify the 

participant’s (and his/her representative’s, if appropriate) role in determining what services 

are “unnecessary” or “inappropriate.” Again, the NRCPDS strongly recommends that those 

eligible for services determine what mix of services are most appropriate for them once they 

are deemed eligible for the State Plan HCBS benefit. This is especially critical for those who 

request to manage their own workers and/or individual budget through a participant 

direction option. In addition, the proposed rule requires that those performing assessments be 

informed “by knowledge of best practices, research on effective strategies that result in 

improved health and quality of life outcomes, and knowledge of the adult and child public 

service systems.” Person-centered assessment requires an understanding of progress towards 

outcomes that are of most import to the individual, and this most likely includes nonmedical 

quality of life indicators that are often left out of more traditionally-driven forms of care. The 

NRCPDS requests that the rule recognize the importance of non-medical, person-driven 

quality of life outcomes, more specifically, those associated with successful community 

integration (e.g., independence and access to desired community activities and employment). 

 

Finally, the proposed rule calls for one assessment process, whether or not participants choose 

to self-direct their long-term services and supports. It will be important for CMS and States to 

incorporate core elements of assessment that inform the participant direction process and at 

minimum, are not in conflict with participant-directed processes. For example, an assessment 

process should be implemented in a manner that educates participants and their allies about 

the opportunities afforded to them with participant direction as well as the responsibilities. 

Assessment questions should not lead to premature assumptions pertaining to who is 

appropriate for participant-direction simply based on diagnosis, availability of informal 

caregivers, functional need, or cognitive status (to name a few). Instead, assessment questions 

should be built on an assumption that all individuals, with the appropriate level of support, 

can participate in some form of participant direction. Assessment questions should assist the 

participant and others involved in the assessment process to identify unmet needs and the type 

of support that may be beneficial to the individual to allow for successful participant 

direction. In addition to identifying unmet need (as defined by the individual), this could 

include an assessment of strengths, abilities, individual goals, need for a representative, 

capacity to self-direct with an eye for developing a support system to ensure success in self-

directing, and risks. For a participant direction assessment to be successfully integrated into a 

larger assessment process, those performing the assessment need to be well-informed of 

participant direction programs, benefits, and requirements. Those performing and overseeing 



NRCPDS’ Formal Comments: CMS-2249-P2    8 
 

assessment processes also need training on the difference between traditional and participant-

directed paradigms of service delivery. State and local leaders need to be informed, as well as 

educate their program staff, of the core competencies required to effectively support people to 

self-direct (please see page 9 for the comments provided on Provider Qualifications).    

 

Person-Centered Service Plan (§441.665) 

The proposed rule requires States to support individuals in the planning process as well as to 

monitor the person-centeredness of the process itself. The NRCPDS supports this expectation 

as well as the requirement that the monitoring process include feedback from individuals 

receiving services. The NRCPDS, with strong support from the National Participant 

Network, requests further refinement of the rule to ensure that program participants and 

community stakeholders are actively engaged in the States’ design of the program as well its 

ongoing quality management structure so that person-centered processes can be designed and 

monitored with substantial involvement of stakeholders. Specific examples include: 1) the 

involvement of program participants and other stakeholders in design, implementation, and 

improvement committees and 2) providing participants with a direct role in the development 

of quality assessment tools, interviewing participants through peer to peer assessment 

processes, and analyzing results.  

This section of the proposed rule also recognizes that the existence of family or other natural 

supports should impact the authorized level of support for the individual. While informal 

supports play a very important role for many participants who successfully live in the 

community (and should be an important consideration when determining unmet need), it is 

important to recognize that some individuals, regardless of informal caregiver availability, will 

choose to hire workers outside of their immediate friends and family for reasons of great 

import to them.  

The NRCPDS is pleased to see that as part of the service planning process, program 

participants (including those not self-directing) will be offered choices pertaining to the 

services and supports they receive. The NRCPDS is requesting that specific examples or 

guidelines be offered to states to demonstrate what this choice may look like within 

traditional services (e.g., selecting the time and day workers come, selecting from a pool of 

workers, and deciding how care is provided).   

The NRCPDS also supports the use of the service planning process as a time in which to 

reflect on risk factors and the use of individualized back-up plans. The Cash & Counseling 

early demonstration found that those in the self-direction treatment group were significantly 

more likely to receive paid assistance at the nine month interview than those in the control 

group receiving agency services (Brown, Carlson, Dale, Foster, Phillips, Schore, 2007). 
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Individual back-up plans have been a critical component of participant direction. Recognizing 

that unforeseen circumstances can occur in agency-based services, individual back-up planning 

for agency-provided services seems just as important. When refining this proposed language, it 

will be important to reflect on the impact the traditional paradigm has on the role providers 

and participants play in defining, identifying, and addressing risk. It is important to recognize 

that each one of us has historical experiences and personal values that influence our own 

definition and sensitivity towards risk. This provides the foundation for assessing risk (in both 

agency-provided and participant-directed programs) while also being respectful of individual 

choice and control over one’s own life.  

 

Provider Qualifications (§441.668) 

Within the State Plan HCBS benefit, States are to define the provider qualifications for each 

HCBS service available. While one may assume an approach that mirrors what is used in the 

1915(c) waiver template, further clarification is needed pertaining to how this expectation 

relates to the participant direction option. For instance, a major benefit of participant 

direction is the ability for participants to purchase goods and services that do not fall into the 

traditional realm of HCBS services, making predetermined qualifications burdensome and 

restrictive. Participant direction also provides participants the ability to identify and manage 

workers, including workers who would never have entered the direct care workforce if it was 

not to support their friend or loved one. No strangers to those they serve, these workers come 

with diverse backgrounds and often have extensive experience supporting the individual. 

Provider qualifications for participant-directed workers should not limit participants’ access to 

these unique workers. They should be defined by the program participant receiving services 

once s/he is trained on the program rules and expectations.  

Training for participant-directed workers should be provided by program participants (and/or 

his or her representative, as appropriate) with access to additional worker training upon 

request. All additional training and worker career ladders should be voluntary (to the extent it 

is allowed by State law) and driven by the needs of both the program participant and the 

worker. The NRCPDS participated in the development of guiding principles for the 

unionization of participant-directed workers, which provide specific guidance on this topic 

(http://web.bc.edu/libtools/details.php?entryid=271). In addition to the minimal provider 

qualifications proposed by CMS for agents participating in evaluations, assessments, and 

service plans, the NRCPDS proposes an additional minimal requirement of training in the 

areas of person-centered and participant-directed practices  to ensure the successful integration 

of participant direction into the larger home and community-based service system. 

http://web.bc.edu/libtools/details.php?entryid=271
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Definition of Individual’s Representative (§441.671) 

The NRCPDS confirms the importance of participants’ access to a representative option, if 

they so choose. According to the proposed rule, “States should ensure that representatives 

conform to good practice concerning free choice of the individual, and assess for abuse or 

excessive control.” To strengthen this statement, the NRCPDS proposes that the word 

“should” in this statement be replaced with “must” or “implement policies to.” Also, program 

staff (e.g., consultants, also often referred to as support brokers) need to be appropriately 

trained on the participant direction paradigm to be prepared to successfully identify when a 

representative may be using “excessive control” as well as to enforce “free choice” of 

representatives. 

 

The need for a representative should be identified by the participant after s/he is well 

informed of the program and his/her responsibilities. While the NRCPDS wholeheartedly 

supports that “States not be able to refuse an authorized representative that the individual 

chooses, unless there is evidence that the representative is not acting in the best interest of the 

individual or cannot perform the required functions,” it is important to recognize that one’s 

definition of “best interest” is often driven by personal values and experiences, and paradigm 

shift training and well-designed participant direction policies are necessary to ensure 

consistent evaluation and monitoring of this concept. 

 

Effective practices for identifying and choosing representatives should be shared with the 

participants during program orientation (and as needed). The NRCPDS opposes any 

requirement of representatives based simply on a diagnosis. Adult participants should be 

provided an opportunity to succeed in the program without a representative if s/he chooses, 

and only be required to utilize a representative when s/he shows concrete evidence of not 

being able to manage his/ her program responsibilities (e.g., ongoing challenges with 

approving timesheets, purchasing goods and services to meet identified unmet need, and 

staying within the allocated budget allocation). Based on the general principles of participant 

direction, States should not require representatives without prior attempts to train and 

support the participant. When representatives are in place, the NRCPDS agrees that the 

“process should still be focused on the individual requiring services, and that supports should 

be provided to allow the individual to meaningfully participate and direct the process to the 

maximum extent possible.” The NRCPDS feels that this clarification (found in the 

background section) is so critical that similar language should be added to the actual rule. 

 

Self-Directed Services (§441.674) 

The NRCPDS applauds States’ ability to allow participants to direct any or all of the HCBS 

benefit. The NRCPDS recognizes the potential for confusion, unnecessary complexity, and 
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limited control when States decide to limit the ability to self-direct to one specific service. As a 

result, the NRCPDS strongly recommends that States receive technical assistance and 

guidance on the benefits of participant direction and how to infuse participant direction 

opportunities to the furthest extent possible, including providing access to an individual 

budget model.  

The NRCPDS appreciates the importance of including participant direction in the assessment 

process utilized for the State Plan HCBS benefit. As stated above, to be done successfully, 

agents conducting evaluations, assessments, and service planning processes must be 

appropriately trained in the participant direction paradigm as well as the participant direction 

policies and procedures to adequately gather the “information required to establish self-

direction services.” States should be provided guidance on elements that are important for 

participant direction assessment (e.g., strengths, abilities, individual goals, need for a 

representative, capacity to self-direct with an eye for developing a support system to ensure 

success in self-directing, and risks). Finally, the NRCPDS would like to point out that the 

following statement is extremely vague and requires clarification: “According to the proposed 

rule, individuals who choose to self-direct will be subject to the ‘same requirements’ as other 

enrollees in the State plan HCBS benefit.” It is important that any requirements created be 

sensitive to the participant direction philosophy and informed by evidence-based participant 

direction practices.   

Self-Direction Models 

The NRCPDS is extremely pleased with the recognition of evidence-based models for 

participant direction, more specifically CMS’ use of well-structured definitions for both 

“employer authority” and “budget authority.” The NRCPDS strongly recommends one edit 

to the “employer authority” definition to ensure its consistency with existing best practices:  

replace the “or” in “the ability to select, manage, or dismiss providers of State plan HCBS” 

with an “and” since the ability to do all three functions is critical to the model. If a participant 

can select a worker, but cannot dismiss that worker or can dismiss a worker, but cannot 

manage the worker, the participant cannot have a truly active and directive role in his/her 

services. Selecting, managing and dismissing workers and other providers are key 

characteristics associated with being an employer (and are part of the IRS' common law 

employer test); all three must be in place to meet the actual duties of an employer. Also, 

although it is assumed that States have the option to provide program participants with 

employer authority or budget authority (as opposed to requiring both), the NRCPDS finds 

the language in the proposed rule pertaining to this point vague. 
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The proposed rule allows States to enter into a “co-employer” relationship with participants. 

Moving forward, it is important to recognize that there is no one standard definition for 

“Agency with Choice,” leading to inconsistent application and monitoring of this model. The 

NRCPDS strongly encourages CMS, in collaboration with the Department of Labor and 

informed by existing State labor laws and stakeholders, to set standards for the “Agency with 

Choice” model that are reflective of the participant direction paradigm and the liabilities 

specific to this model. In August of 2012, the NRCPDS will release a white paper that can aid 

in this process, and we look forward to working with CMS, States, and stakeholders to ensure 

a consistent expectation pertaining to the application and quality of the Agency with Choice 

model.   

Assessment and Service Plan 

The proposed rule for the State Plan HCBS benefit specifically highlights components of both 

the assessment and service plan as they relate to participant direction. In regards to the 

assessment, the NRCPDS supports the proposed language requiring that the evaluation 

process does not “reject the election to self-direct based solely on one’s disability.” While the 

NRCPDS supports the assessment process leading to the identification of supports needed to 

assist participants to self-direct, it unclear what is meant when stated that the evaluation 

results will lead to the determination of “ability to self-direct [both with and without specific 

supports].” The NRCPDS is supportive of any evaluation criteria that encourages an 

individual to personally assess his/her interests and abilities to self-direct while not leading to 

professional decisions made in isolation based solely on the individual’s disability, personal 

characteristics, or experiences. A person-centered system that includes participant direction 

should be able to support people to make informed decisions pertaining to their care while 

providing the individualized support s/he needs to successfully self-direct. 

 

The proposed rule requires that the service plan indicate not only the services that will be self-

directed, but also the “methods by which the individual will plan, direct, or control these 

services.” The NRCPDS believes that this language is dangerously vague, and as a result, may 

lead to specificity within the service plan that is not sensitive to the flexible and dynamic 

processes required for successful participant direction. The service plan should be a living 

document that focuses specifically on the unmet need(s) identified in the assessment process 

and the plan for which the participant intends to meet these need(s) (e.g., the hiring of 

workers and/or the purchase of specific goods and services). Also, as described above, it is 

important that any risk management techniques (required to be listed in the service plan) be 

informed by participant direction philosophy with the participant leading the process and 

creating back-up plans unique to his/her needs.  
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If budget authority is used, the proposed rule states that the service plan “is to also indicate a 

method for calculating the dollar values in the budget, the process for adjusting the budget to 

reflect changes in the assessment and service plan, the procedure to evaluate expenditures 

under the budget, and the financial management supports required.” The NRCPDS supports a 

transparent individual budget development and monitoring process, but at the same time 

recognizes the importance of providing participants with accessible information that is not 

too overwhelming and easy to digest. It will be important that any tools used within a 

program (including the spending plan) be simple and straight forward, making them accessible 

to all program participants.  

Support Functions 

The importance of participant direction support functions (information and assistance, 

financial management supports, and advocacy) are well documented by research. The 

NRCPDS applauds CMS for their inclusion in this proposed rule. The NRCPDS believes that 

successful participant direction opportunities are dependent on the appropriate execution of 

each of these support functions. The NRCPDS requests that CMS describe within the rule the 

elements of each of these functions (as seen with the financial management services function). 

For instance, these comments have highlighted the critical role of training in ensuring 

program staff and participant direction consultants are outreaching to and supporting 

participants in a manner respectful of participant direction. Also, those providing information 

and assistance should be well informed of innovative ways to meet unmet needs and be able to 

share community resources available to meet participants’ unique needs. The NRCPDS has 

been working extensively with its Federal partners and stakeholders to design options 

counselor workforce competencies to assist with this need, and encourages CMS to consider 

these when finalizing the rule for the State Plan HCBS benefit. While a previous draft was 

referenced in the Aging and Disability Resource Center program announcement (found at 

http://www.aoa.gov/AoARoot/Grants/Funding/docs/2012/FY2012_ADRC_FOA.pdf), a 

final version of the workforce competencies will be completed and ready for distribution in 

July of 2012.  

State Responsibilities and Quality Improvement (§441.677) 

The NRCPDS would like to emphasize again the need for CMS and States to recognize the 

important role non-medical quality measures play in the meaningful evaluation of home and 

community-based services. Whether it is participant direction or agency provided services, 

quality measures should reflect the ultimate mandate resulting from the Olmstead decision 

and the importance of quality of life, independence, and community integration. For those 

who choose participant direction, measures sensitive to this mode of service delivery need to 

http://www.aoa.gov/AoARoot/Grants/Funding/docs/2012/FY2012_ADRC_FOA.pdf
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be implemented, including measures that recognize the role of participants as decision makers 

and evaluators of the quality of services and supports they receive.  

 

The State Plan HCBS benefit does not recognize the critical role of program participants in 

the overall design, implementation and improvement of the HCBS benefit. The NRCPDS 

believes that concrete and meaningful involvement of participants and other stakeholders in 

these phases is a critical component of successful quality monitoring and improvement. The 

final rule for the State Plan HCBS benefit must include clear expectations pertaining to the 

engagement of program participants, community advocates, and other stakeholders in the 

continuous quality improvement system required of States. States should be provided 

technical assistance on the factors that influence effective engagement and concrete methods 

for meaningful engagement that are sensitive to States’ limited resources.  

Definition of “Home and Community” 

The NRCPDS appreciates CMS’ sensitivity to the complexity of this definition and the broad 

implications it has on the design and implementation of home and community-based systems 

across the country. The NRCPDS appreciates CMS’ efforts to utilize the feedback they have 

received through multiple rounds of formal and informal commenting processes to refine 

their definition. The NRCPDS recognizes that some participants may choose to live in small 

group settings within the community, but agrees wholeheartedly with CMS that participant 

choice and control over their living environment is paramount. This includes (but is not 

limited to) personal decisions pertaining to with whom one lives, privacy (and security) of 

sleeping and living quarters, decor of sleeping and living units, daily activities and meals, and 

access to and timing of visits. People with disabilities should be afforded the same rights, 

personal control, and personal responsibilities over their home settings as individuals who do 

not have disabilities. Even so, concerns exist among States pertaining to the financial viability 

of smaller settings. Concrete solutions which take into account existing market-based 

incentives as well as housing and personnel shortages need to be identified. The NRCPDS 

would suggest that a measured approach be implemented by States and supported by CMS, 

such as a plan that demonstrates how movement will be made toward reducing residential 

setting size and/or improving home-like residential characteristics within waivers. Providers 

will need the ability to work within a reasonable timeline that will allow for successful 

downscaling and creation of innovative, person-centered approaches that are customer 

focused.  

In addition, the NRCPDS encourages CMS to create new ways in which the participant 

direction model can be applied across all settings defined as “home and community,” 

branching beyond the traditional definition of “home” for which participant direction is 
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typically applied. Community settings face tremendous housing and staffing shortages already 

and will need adequate time to meet the growing need. Participant direction opportunities 

should play an extensive role in shifting purchasing power to individuals seeking home and 

community supports rather than providers.  

5-Year Period for Certain Demonstration Projects and Waivers 

The NRCPDS has no formal comment on this proposed rule. 

Provider Payment Reassignments 

The proposed rule changes for provider payment reassignments calls for the allowance of 

States to enter into third party payment arrangements on behalf of individual practitioners for 

health and welfare benefit contributions, training costs, and other costs customary for 

employees. The goal, according to the proposed rule, is to ensure a stable, high performing 

workforce. Moving forward, it will be essential for CMS, States, advocates, program 

participants, and collective bargaining organizations to understand how this proposed rule is 

appropriately applied within a participant direction model. The participant and the larger 

community of cross-disability advocates are required partners in the determination of any 

training or other worker benefits developed for participant direction programs. It will be 

critical for CMS and relevant stakeholders to take the time necessary to understand the 

implications of this rule on the actual participant who chooses to self-direct and his/her 

control over how service funds are utilized. This rule should by no means be interpreted to 

allow for restrictions on participants’ decisions pertaining to what s/he feels is critical to the 

managing of workers. In their own training, program participants should be informed of the 

benefits for which workers are eligible to ensure informed decisions are made. Any additional 

deductions, as a general rule, should be paid for with increased funding for the program rather 

than be paid directly from individuals’ budgets already allocated to needed services and 

supports.  

From 2009 to 2011, the NRCPDS collaborated with SEIU, ADAPT, Topeka Independent 

Living Resource Center, and the Center for Self-Determination to develop the document, 

“Guiding Principles for Partnerships with Unions and Emerging Worker Organizations 

When Individuals Direct Their Own Services and Supports.” These guiding principles provide 

a foundation for ensuring participant direction philosophy and program elements remain 

intact if and when organized labor and disability advocates collaborate. This document, found 

at http://web.bc.edu/libtools/details.php?entryid=271, recognizes that trainings 

implemented within participant direction programs must be built on the participant direction 

philosophy. This includes ensuring that any training programs are developed in collaboration 

with program participants and advocates, are voluntary for participants and workers (to the 

http://web.bc.edu/libtools/details.php?entryid=271
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extent allowed by State law), and are driven by the participants’ individualized needs. The 

NRCPDS strongly supports the inclusion of these guiding principles in any local or national 

efforts resulting from the provider payment reassignment revised rule.  


