
Fiscal/Employer Agents: 

Challenges in Operations and 

Compliance 

Mollie Murphy 

National Resource Center for Participant-Directed Services 

Financial Management Services Lead 



F/EA Challenges in  

Operations & Compliance 

 

 Refunding over-collected and over-deposited FICA 

 Year-end process 

 Previous tax year process 

 Employer already has an EIN 

 

 



FICA Refunding 

 Why refund FICA? 

 Refund Overcollected FICA 

 Publication 15, Circular E, Employer’s Tax Guide 

 First or second page of Circular E each year 

 2011: Social Security and Medicare taxes apply to the wages of 

household workers you pay $1,700 or more in cash 

 Workers that are the common law employee of a 

participant are considered household workers 

 



But…why refund? 

 When you first pay a worker, you don’t know how 
much you’ll pay them that year. 

 Will they work for the participant all year or will the 
participant let the worker go after one pay cycle? 

 You can’t wait for the worker to be paid $1,700 and then 
collect FICA 

 If the worker earns $1,700+, FICA is due on all wages, even the 
first $1,699 

 IRS expects FICA deposit on Agent schedule 

 If you wait until worker makes $1,700, cannot collect FICA on 
first $1,699 

 



FICA Must be Collected, and then Refunded  

if Appropriate 

 Withhold FICA from all employee wages with every 

paycheck. 

 Compute employer portion of FICA and deduct 

from participant individual budget, or bill to State 

as applicable. 

 After the last paycheck of the calendar year is 

issued, identify any employees who earned less than 

$1,700 (or the current FICA threshold; it’s $1,700 for 2011) in an 

employer/employee relationship during the year. 

 



Gross Wages Less than $1,700 for an 

Employer/Employee Relationship 

 Remember, when a worker works for two 
participants, it’s like working two different jobs. 

 If Wanda Worker earns $3,600 with Participant A 
and $1,550 with Participant B, the FICA withheld 
from payments made for services provided to 
Participant B must be refunded to Wanda. 

 The Employer portion of FICA paid by Participant 
B must be refunded to the Participant’s budget or 
the state; whoever paid the employer portion of 
FICA. 

 



FICA Refunding Nuts & Bolts 
 Identify workers with less than $1,700 in gross wages for an 

employee/employer relationship 

 Determine the employee portion of FICA withheld for worker in 
EE/ER relationship for each quarter in the year 

 Determine the employer portion of FICA withheld for worker in 
EE/ER relationship for each quarter in the year 

 Reverse the employer and employee FICA amounts for the worker 
and  participant in your payroll system 

 Cut a check to the worker for the amount of their over-collected 
employee FICA before issuing the worker’s Form W-2 

 Do not withhold taxes, garnishments or make other deductions from 
the FICA refund payment 

 Set aside or take note of the employer portion of FICA to return to the 
State or participant budget. 

 Issue Form W-2 to worker showing $0 for Social Security and 
Medicare wages. 



Wait…How does the Agent get the 

Money to Refund? 
 

 Remember: for each employer/employee relationship 
eligible for the refund, identify the breakdown of wages and 
FICA for each quarter. 

 Paul Participant paid Wanda Worker $1,550 in 2011 

 

 

 

Wages ER FICA 

(7.65%) 

EE FICA 

(5.65%) 

Quarter 1 $500 $38.25 $28.25 

Quarter 2 $200 $15.30 $11.30 

Quarter 3 $300 $22.95 $16.95 

Quarter 4 $550 $42.08 $31.08 



Wait…How does the Agent get the 

Money to Refund? 
 

 For the 4th quarter, subtract the 4th quarter wages and FICA 
that are eligible for a FICA refund off your Form 941 
before filing it 

 Your liability for the 4th quarter is reduced by any 4th 
quarter wages and corresponding FICA that was paid in the 
4th quarter and is eligible for a refund 

 If you have already deposited the FICA for the 4th quarter, 
determine if you want to credit a current or future return or 
get a refund (check from the Treasury) 

 On the Schedule R for Form 941, remember to include 
zero wages in Column D for the employer/employee 
relationship (this does not necessarily mean that that employer’s Column 
D is $0, if the employer paid other employees who do not qualify for a FICA 

refund in Q4) 



4th Quarter Schedule R 

 

Reduce by the amount eligible 

for a FICA refund in the 4th 

quarter for the employer 



Complete FICA Refunding for  

Quarters 1-3 

 For each quarter, complete a 941-X for the aggregate 

amount of FICA refunded for that quarter 

 Complete 941-X as follows: 

 Date discovered errors: 12/31/2011 
 Part 1, check Box 1 to apply the over-deposit to a future return (fastest 

way to get your money) 

 Check Box 2 to get a check from the US Treasury (slow way to 
get your money) 
 If you choose this method, you can only correct over-reported 

amounts on this 941-X and you need to do a separate 941-X if you 
are also correcting under-reported amounts. 

 Part 2, check Box 3 and 3.a 

 



Page 2 of Form 941-X 

 Column 1 = your originally filed Form 941 less amounts for 
employees impacted by FICA Refunding 

 Column 2 = the amount originally filed on Form 941 for the 
quarter 
 Line 6: your originally filed Form 941 wages (the FICA exempt employees 

were still paid, hence nothing is subtracted here) 

 Line 8 & 10: your originally filed Form 941 wages less the wages that 
qualify for a FICA refund 

 Column 3 = the difference.  This will also be your total amount 
for employees impacted by FICA refunding for lines 8 & 10 

 Column 4 = do the math.  Use the right multiplier for the year 
you are correcting 

 Line 17 & Line 20 = Combine the amounts 

 Skip all other lines on this page 

 

 

 



Page 3 of Form 941-X 

 Line 21 = the amount of FICA refund you are requesting for the 

quarter (should also = the amount in Line 20) 

 Line 22 = check the box 

 Box 24 = Detailed explanation.  You can use this one or your own. 

 

 

 

 



Complete FICA Refunding for the Year 

 Refund employee over-collected FICA to workers 

 Refund employer over-collected FICA to the state or 

participant budgets 

 On employee Forms W-2 for employees who received 

refunds, Social Security and Medicare wages will be $0 

 Gross wages (Box 1) will still be whatever gross wages the 

employee was paid 

 If FICA refund check to worker is returned undeliverable, 

submit per State unclaimed property rules 



Refunding FICA & FUTA from 

Previous Years 
 See exemptions handout in booklet. 

 Did not manage those exemptions or did not 
manage FICA refunding in prior years? 

 You have options. 



Option 1: Employees Get Their 

Portion Back Themselves 

 Employees personally obtain individual refunds of 

the employee portion of overpaid FICA. 

 The F/EA does not attempt to obtain refund on 

behalf of employees.   

 State or F/EA decide not to seek a refund of the 

employer portion of FICA. 

 Can only go as far back as 2008, if corrected by 

April 15, 2012 



Steps for Option 1 

 The F/EA or State provides the employee with a written 

statement outlining the following: 

 The F/EA’s Employer Identification Number (do not use 

the individual employer’s EIN). 

 An explanation of why FICA was collected from the 

employee and deposited with the IRS, but should not have 

been. For each quarter and year, list the employee’s gross 

wages and the amount of employee FICA withheld from 

those wages. 

 A statement from the F/EA saying, 

  “As the employer’s agent, I certify that the employer of this employee 

is not seeking a refund or credit for this over-deposited FICA tax.” 



Steps for Option 1 

 The employee will receive this statement from the 

F/EA or State. 

 Upon receipt, the employee should complete an IRS 

Form 843 (http://www.irs.gov/pub/irs-pdf/f843.pdf) 

and attach the statement provided to the IRS Form 

843. 

 The employee should submit the completed IRS Form 

843 and statement to the IRS. 

 The IRS will refund the employee portion only of the 

over-collected FICA directly to the employee. 

http://www.irs.gov/pub/irs-pdf/f843.pdf
http://www.irs.gov/pub/irs-pdf/f843.pdf
http://www.irs.gov/pub/irs-pdf/f843.pdf


Option 2: Employee Gets Their Portion Back; 

F/EA Gets Employer Portion Back 

 Employees personally obtain individual refunds of 

the employee portion of overpaid FICA. 

 Fiscal/Employer Agent collects from the IRS the 

employer portion of over-deposited FICA. 

 For the employee portion of FICA, follow all steps 

outlined in Option 1. 

 

 



Steps for Option 2 

 For the employer portion of FICA, the F/EA must 

complete a Form 941X for each quarter in which a 

refund is requested, with an explanation of why the 

refund is requested 

 The F/EA can determine, and record appropriately on 

each filed form 941X, if the F/EA seeks a refund (a 

check from the IRS) or a credit on a current or future 941 

return. 

 Return the employer portion of FICA to the participant’s 

budget, to the state or per some other process. 

 



Option 3: F/EA Gets Both Employee & 

Employer Portion Back; Pays Employees 

 F/EA should collect the employee and employer 

portions of FICA from the IRS.   

 The employee portions are refunded to the employees 

by the F/EA cutting a payment to each qualifying 

employee. 

 The employer portions are refunded to the state, to the 

participant’s budget or per another approach that has 

been agreed upon between the F/EA and the program. 

 



Steps for Option 3 

 The State or F/EA must first either refund the employee 

portion of FICA to the employee or acquire written 

consent from each employee to obtain the refund for 

FICA on his/her behalf.   

 The written consent from each employee must state that 

the employee will not seek a refund or credit himself or 

herself. 

 If the State or F/EA uses the option of obtaining written 

consent from each employee, that written consent should 

be maintained in the State or F/EA’s files for a period of 

7 years. 

 



Steps for Option 3 

 After refunding the employee portion of FICA or obtaining 

written consent from each employee, the F/EA should complete 

a Form 941X for each quarter for which a refund/credit is 

sought. 

 The F/EA can determine, and record appropriately on each filed 

form 941X, if the F/EA seeks a refund (a check from the IRS) 

or a credit on a current or future 941 return. 

 



Steps for Option 3 

 If a refund is chosen, upon receipt of the refund, the 

F/EA should return the employer portion of the funds 

to the state or participant’s budget.  

 If the employee portion has not yet been refunded (the 

written consent option), the F/EA should refund each 

employee’s FICA due to the employee. 

 If the F/EA has already paid the employee their portion, the 

F/EA should keep the refund from the IRS as 

reimbursement. 

 The F/EA should maintain proof of the refund from the IRS 

for a period of at least 7 years. 



Steps for Option 3 

 If a credit is chosen, the F/EA should return 

overpaid funds to the state, to the participant's 

budget or per another approach that has been 

agreed upon, and should issue the employee 

portion of the funds to each employee 

immediately. 

 

 



Refunds for FUTA Overpayment 

 Could be the case if Family Exemptions not taken 

in previous years. 

 Because FUTA is an employer tax, employees cannot 

seek a refund of FUTA in the case of overpayment.  

 The FUTA employer tax rate is .8% of wages up to 

$7,000.  Therefore, the highest refund a per 

employee per year is $56.  



Steps for Refunding Over-deposited 

FUTA 
 For each tax year for which a refund is sought the F/EA should 

complete a Form 940. 

 Check the box for “Amended Return” 

 Complete the Form 940 showing the correct wage and liability 

amounts as if the FUTA exemptions for family members had been 

appropriately handled.   

 In the deposit sections of the 940, show the deposit amounts actually 

made for the period. 

 Check the box for “Overpayment” and designate whether you want to 

apply the overpayment as a credit to a current return or get a refund. 

 If refund is chosen, upon receiving the refund, the funds should be 

returned to the State, participant’s budget or some other process. 

 If credit is chosen, the funds should be returned immediately. 

 



Employer Already has an EIN 

 When might this happen? 

 Employer has his/her own business and has a sole 

proprietorship EIN for that business 

 Employer privately hires household employees outside of 

the participant direction program 

 Employer is in two participant direction programs and 

each is served by a different F/EA 

 Others? 

 

 



Employer Already has an EIN 

 Why is this bad for an F/EA? 

 F/EA takes on liability for EIN’s taxes when executing a 

Form 2678, Employer Appointment of Agent, using the 

standard methodology 

 F/EA is not actually handling payments, paying or filing 

taxes for the employer’s use of their EIN for any purpose 

other than the participant direction program 

 F/EA does not want liability for something over which 

they have no control 

 

 



What should you do? 

 Is the EIN currently in use by the employer? 

 If the EIN is NOT currently in use by the employer, ask 

the employer to execute an IRS Form 8821 with the 

F/EA. List the EIN on the 8821. 

 Contact the IRS and make sure there are not any 

outstanding liabilities on that EIN. 

 If there are not and the employer will not be using the 

EIN now or in the future, you can use the EIN for the 

participant’s program. 



What should you do? 

 Is the EIN currently in use by the employer? 

 If the EIN is currently in use by the employer, you have 

a few options: 

 Identify if there is anyone else in the employer’s life who 

could operate as the employer (select, hire, oversee, 

schedule, fire) workers for purposes of this program. 

 Execute an IRS Form 2678, Employer Appointment of Agent, 

and check the box for “ For Some Employees/Payees” in 

Section 5.  



Checking “Some Employees/Payees” 

on the Form 2678 
 IRS General Counsel has confirmed that checking this box 

makes the F/EA only liable for taxes on wages that the F/EA 

actually pays out. 

 However, they advise that the F/EA execute a supplemental 

agreement with the employer listing those employees only for 

which the F/EA takes on 2678 liability and that the F/EA is not 

liable for taxes associated with wages paid to any other 

employees; IRS recommends keeping this on file with the 2678. 

 Some F/EAs have reported that the IRS returns Form 2678 

when “Some Employees/Payees” is checked. 



Logistical Issues 

 State Income Tax and State Unemployment Tax generally are 

filed and paid using an individual account number for the 

employer. 

 If the employer has an EIN in use, he/she likely also has State 

tax numbers in use. 

 F/EA cannot file a State Income Tax return and a State 

Unemployment Tax return using the same account number for 

the same time period as someone else files using that account 

number. 

 Need to coordinate a single filing of State Income Tax and State 

Unemployment Tax returns. 



Thank You! 

 

Contact Information: 

 Mollie Murphy 

 mollie.murphy@annkissam.com 

 617-953-3914 

mailto:mollie.grotpeter@annkissam.com

