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Introduction 

Topics for today: 

I. FLSA and the Home Care Final Rule 

II. Joint Employment 

III. Shared Living and Live-In Workers 

IV. Common FLSA Issues 

V. Additional Resources 
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Fair Labor Standards Act: 
Domestic Service Employment 

• The Fair Labor Standards Act (FLSA) is the federal law that 
requires employers to pay employees, including domestic 
service employees, minimum wage and overtime.  Since 1974, 
most domestic service employees have been entitled to 
minimum wage and overtime protections. 

• “Domestic service employment” means services of a 
household nature performed by an employee in or about a 
private home.  
– A private home may be permanent or temporary, but the fact that a 

place is an individual’s sole residence is not enough to make it a 
private home under the FLSA. 

– For example, a nursing home is not a private home.  
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Home Care Final Rule 

• The Home Care Final Rule updated two exemptions 
that can apply in the domestic service context: 

• Companionship Services Exemption 

• Live-In Domestic Service Employee Exemption   
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Home Care Final Rule 

Third party employers 
The updated regulations also changed who may claim the 
exemptions: 
• Under the Final Rule, third party employers  

MAY NOT claim the companionship services exemption 
regardless of the employee’s duties.  

• Under the Final Rule, third party employers  
MAY NOT claim the live-in domestic service employee 
exemption from overtime pay.  

• These exemptions are still available to the consumer or 
the consumer’s family or household. 
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Home Care Final Rule: 

Implementation Timeline 
 

Timeline 
• Publication Date:  October 1, 2013 

• Effective Date:  January 1, 2015 

• DOL Non-enforcement: January 1, 2015 – November 11, 
2015 

• Enforcement: Nov. 12, 2015 – present 
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Home Care Final Rule 

What we’ve heard from States 

• What States might need to change includes: 
– Pay rate methodology (e.g., daily to hourly rates) 

– Funding for overtime work 

– Increase size of workforce 

– Ability to track overtime and/or travel time 

– Managing workers’ overtime hours, including developing an 
exceptions policy that considers ADA requirements under 
Olmstead 
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Part II 

Joint Employment 
 

• How to determine whether an employee is 
in an employment relationship with more 
than one party for purposes of the FLSA 
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Joint Employment 

“Employers”  
vs.  

“Joint Employers”  
vs.  

“Third Party Employers”  
under the Fair Labor Standards Act  



Joint Employment 
 

• The Final Rule did not change any of the 
longstanding case law or the Department’s 
guidance about joint employment. 

• Each public or private agency that administers or 
participates in a consumer-directed, Medicaid-
funded home care program should conduct its own 
analysis, in consultation with its attorneys, to 
evaluate whether it is an employer under the FLSA. 
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Joint Employment 

• As previously explained, third party employers of home 
care workers MAY NOT claim the companionship 
services or live-in domestic service employee 
exemptions. 

• A home care worker may be employed both by the 
consumer (or family or household) and a third party. 
This is joint employment. 
– For example, a family member of a consumer and a private 

home care agency could both employ a personal care 
assistant. 

– In a consumer-directed program, a consumer and a state 
agency administering the program could both employ a 
home health aide. 
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Joint Employment 

Implications of Joint Employment 

• Joint employers must account for the following: 
– Home care workers will have to be paid overtime 

(i.e., time and one half their regular hourly rate) for 
all hours worked over 40 in a workweek.  

– Entities that are joint employers will have to pay 
overtime generated by work for multiple consumers. 

– Entities that are joint employers will have to pay for 
travel time between consumers’ homes. 
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Joint Employment 

• Under the FLSA, we use the “economic realities” test 
to determine whether a worker is in an employment 
relationship with a third party.  This test calls for 
looking at a range of factors to assess the situation. 

• No one factor controls the outcome of the test; the 
point is to use the factors to evaluate whether overall, 
the entity or person is an employer of the worker. 
 

Note: The outcome of the “economic realities” test only determines 
whether employment relationship exists for FLSA purposes. It does not 
determine whether an employment relationship exists for purposes  
of tax, state, or other laws. 
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Economic Realities Test 

Ability to Hire  
and Fire  

Setting the Wage 
or Reimbursement 

Rate 

Control over Hours 
and Scheduling 

Who Supervises, 
Directs or Controls 

the Work 

Who Performs 
Payroll and Other 

Administrative 
Functions 
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Some factors to consider in doing an economic realities analysis: 



 
 

Part III 

Shared Living and Live-In Workers 
 

Shared Living: How does the FLSA apply in 
the context of shared living arrangements, 
including adult foster care and paid 
roommate situations? 
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Shared Living and Live-In Workers 

Live-In Domestic Service Employee Exemption: A 
consumer (or the consumer’s family or household) is not 
obligated to comply with the FLSA’s overtime requirement 
with respect to domestic service employees who reside at 
the home, referred to as “live-in” domestic service 
employees.  (The minimum wage obligation does apply.) 
 
But, as previously explained, third party employers of home 
care workers MAY NOT claim the live-in domestic service 
employee exemption. 
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Shared Living and Live-In Workers 

Live-in domestic service employee = a worker who resides in the 
private home where she works on a “permanent basis” or for 
“extended periods of time.”   

Permanent basis means the employee works and sleeps on 
the employer’s premises seven days per week and therefore 
has no home of her own other than the one provided by the 
employer. 

Extended periods of time means the employee works and 
sleeps on the employer’s premises for five days a week (for a 
total of 120 hours or more) OR works and sleeps on the 
employer’s premises for five consecutive days or nights. 
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Shared Living and Live-In Workers 

• Although a live-in employee must be paid for all 
hours worked, the FLSA does not require that a live-
in worker be paid for any minimum number of 
hours. 

• An employer and live-in employee may enter into a 
reasonable agreement that describes the work the 
employee is to perform and the time designated as 
excluded from hours worked. 
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Part IV: Common FLSA Issues 

• There are longstanding FLSA principles concerning how to 
determine for what time an employee must be paid – we 
refer to these as “hours worked” rules. 

• These principles were not changed by the Final Rule, but are 
now relevant in a the home care context. 

• “Hours worked” issues include how to properly pay for travel 
time and sleep time, and how to determine hours worked for  
live-in domestic service employees. 

• FAQs on our website address many questions about “hours 
worked” issues. 
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Hours Worked 

• Under the FLSA, an employee must be paid for all 
“hours worked.”  

• “Hours worked” includes all time spent performing 
tasks for the employer or waiting to perform such 
tasks. 
– Examples: dressing a consumer, waiting at a doctor’s office 

to drive a consumer home from an appointment. 
– Hours worked includes time spent working outside of 

scheduled/assigned hours if the employer knows or has 
reason to know that the work was occurring. 
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Hours Worked 

Travel Time 
• Travel from home to work or from work to home (i.e., 

commuting time at the beginning and end of a work 
day) is NOT hours worked. 

• Time spent traveling between different sites of work 
for the same employer is hours worked.  
‒ For example, driving for 30 minutes between the private 

homes of two consumers where a county or other public 
entity is the employee’s joint employer. 

• Travel between jobs for different employers is NOT 
hours worked. 
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Hours Worked 

Sleep Time 
• Under certain circumstances, an employer can exclude 

from an employee’s hours worked time the employee 
spends sleeping even though she is at her work site. 

• There are different rules about sleep time depending 
on whether an employee is: 
• On duty for a shift that is less than 24 hours (sleep time may 

not be excluded from hours worked) 

• On duty for 24 hours or more (sleep time may be excluded if 
certain conditions are met) 

• A live-in employee (sleep time may be excluded if certain 
conditions are met) 
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Section 3(m) Credit 

• Under certain circumstances, an employer may credit 
toward its minimum wage obligation the value of housing 
(or food or other facilities) provided to an employee.  
(This is the Section 3(m) Credit.) 
– There are several requirements to take the credit, including 

keeping records regarding the value of the facilities provided 
and the calculation of the employee’s wages. 

– One significant requirement is that the facilities must be for the 
benefit of the employee (rather than, for example, a home care 
worker living at a consumer’s home so that she can provide 
24/7 care). 
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Part V: Resources 

Visit our website at www.dol.gov/homecare (click on “Additional 
Resources”) for: 

– More detailed information about the topics we addressed 
today (joint employment, shared living, sleep time, 
section 3(m)) 

– Fact sheets and FAQs about all of these topics and more 
– A plain language guide for consumers and their families 

about paying minimum wage and overtime to home care 
workers 
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http://www.dol.gov/homecare
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