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Dear Ms. Ziegler: 

The National Resource Center for Participant-Directed Services (NRCPDS) would like to thank the 
Department of Labor (DoL) for the opportunity to comment on the Application of the Fair Labor 
Standards Act to Domestic Service (RIN 1235-AA05). The proposed changes to the companionship 
exemption will impact many participant-directed programs, where a large number of individuals 
receiving long-term services and supports (LTSS) employ their own domestic employees to remain 
as independent as possible in the community.  We applaud the Department of Labor’s effort in 
proposing these rules and are in support of the general direction and many of the changes put forth 
given that they continue to support people to maintain as much control as possible over their own 
services and supports and remain in their communities.  Specifically, we support narrowing the 
requirements for a worker to qualify as a companion, as we believe that the exemption from 
minimum wage and overtime should be used sparingly, only for workers truly providing 
companionship services and not personal care.  We encourage the Department of Labor to clarify 
certain components of the rules (as described below) and to provide reasonable notice before the 
proposed rules become law, as participants, states, and program providers will need time to adjust 
their programs to come into compliance. 
 
The mission of the NRCPDS is to “infuse participant-directed options into all home and 
community-based services by providing national leadership, technical assistance, education, and 
research, leading to improvement in the lives of individuals of all ages with disabilities.” Participant-
directed services, also known as consumer-directed or self-directed services, are home and 
community-based LTSS that help people of all ages across all types of disabilities maintain their 
independence and determine for themselves what mix of personal assistance supports and services 
work best for them.  The NRCPDS offers three membership tracks for different stakeholder groups 
involved with participant direction, including a track for participant direction program participants 



(known as the National Participant Network), an FMS membership track for Financial Management 
Services (FMS) providers supporting participant direction programs, and a program membership 
track for state agencies administering publicly-funded participant direction programs. The National 
Participant Network (NPN) is a growing network that currently includes delegates from 31 states 
and 200 members who participate in self-direction programs across the country.  The NPN holds 
monthly teleconferences and conducts extensive committee work to share best practices and to 
inform local and national participant direction policy. Our FMS membership, which currently 
includes 11 providers, and our program membership, which currently includes 11 states, have access 
to membership tools, resources, and policy forums to inform the effective development and 
expansion of participant direction.  
 
Our comments are the result of extensive feedback from our three membership groups, additional 
stakeholders, and NRCPDS staff with more than a decade of experience conducting research and 
providing technical assistance in participant direction. The NRCPDS’ commenting process included 
formal information sharing and feedback processes with all three membership groups and was 
overseen by our Public Policy Advisory Committee (which includes representation from our 
program membership and the National Participant Network). We have provided our comments in 
three parts for your convenience: key themes, philosophical comments, and comments by section.  
 
Thank you once again for the opportunity to comment on the Application of the Fair Labor 
Standards Act to Domestic Service proposed rule. Please do not hesitate to contact us with 
questions. 
 
Sincerely, 
 

 



Commenting Key Themes 
 

Participant direction is a proven method for providing effective home and community-based 
long-term services and supports (LTSS).  Participant-directed services, also known as consumer-
directed or self-directed services, are home and community-based services that help people of all 
ages across all types of disabilities maintain their independence and determine for themselves what 
mix of personal assistance supports and services work best for them.  There are currently 398 
publicly funded participant-directed programs serving approximately 810,000 people across all 50 
states and Washington, DC.1  In addition to the listed funding sources in the notice of proposed 
rulemaking (NPRM), the Administration on Aging administers Community Living Programs in 28 
states2 and the Veteran’s Health Administration oversees 65 Veteran-Directed Home- and 
Community-Based Services programs.3  The NRCPDS created a National Inventory of data on 
publicly funded participant-directed programs in all 50 states and Washington, DC and can share 
that information with the Department of Labor as the rules and associated policies are further 
refined.  
 
Research has also shown that individuals utilizing participant-directed services and directly hired 
workers had significantly reduced unmet personal care needs, were 90% more likely to be very 
satisfied with how they lead their lives, and experienced either equivalent or improved health 
outcomes when compared to randomly assigned peers receiving care from traditional home care 
agencies.4  The NRCPDS is concerned that Jane Gross’s description of participant-directed 
employment as a “grey market” or “over-the-back-fence network of women [who are] usually 
untrained, unscreened, and unsupervised, but more affordable without an agency’s fee, less 
constrained by regulations and hired through personal recommendation”5 (page 68) is inaccurate.  
Our research indicates that 50-55 percent of directly-hired workers receive formal training.  Directly 
hired workers have also been at least as likely to say that they felt well-informed about the 
individual’s conditions and service needs as agency workers, and reported “modestly to substantially 
better outcomes for measures of satisfaction, worry, and physical and financial strain.”6  Workers are 
not unscreened, either; Sciegaj & Selkow (2011) found that criminal background checks are required 
for workers in 85% of participant-directed programs nationally.   
 
Restricting the application of the companionship exemption will lead to increased personal 
care costs, resulting in a reduction of the overall amount of long-term services and supports 
that an individual receives unless there is a commensurate increase in the individual’s 
budget.  In participant-directed programs where individuals control their own budgets, costs will 
increase for individuals with workers who no longer qualify for the companionship exemption.  This 

                                                 
1 Sciegaj, M., and Selkow, I. 2011. “Growth and Prevalence of Participant Directed Services: Findings from a National 
Survey of Publicly-Funded Participant-Directed Services Programs.” Presentation at the Boston College, National 
Resource Center for Participant-Directed Services, 2011 Financial Management Services Conference, Baltimore, MD. 
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2 Administration on Aging. Community Living Programs. Retrieved from 
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 Carlson, B.L., Foster, L., Dale, S.B., & Brown, R. 2007. “Effects of Cash and Counseling on Personal Care and Well-

Being.” Health Services Research, 42, 467-487. 
5 Gross, J., New Options (and Risks) in Home Care for Elderly.  New York Times available at  
http://nytimes.com/2007/03/01/us/01aides.html. March 1, 2007. 
6 Foster, L., Dale, S.B., & Brown, R. 2007. “How Caregivers and Workers Fared in Cash and Counseling.” Health Services 
Research, 42, 523-527.  



will force the individual to either receive fewer hours of personal care or reallocate funds from 
elsewhere in the budget, reducing the overall amount of services received.  In programs where 
individuals do not control their own budgets, it is reasonable to assume that program administrators 
will also be forced to reduce the individual’s allotted hours of personal care in order to prevent 
increases in costs. The potential impact of the proposed rules on cost and access to personal care 
services should be well understood and appropriately addressed to allow for adequate strategies to 
ensure any changes in labor laws do not negatively impact service delivery in both participant-
directed and agency-provided long-term services and supports.  
 
All stakeholders in participant-directed programs will need a reasonable time period to 
come into compliance with the updated regulations in order to prevent lapses in service, 
which could lead to negative health outcomes.  Currently, some participant direction program 
service descriptions are developed to maintain compliance with existing companionship exemption 
rules.  If the proposed rules are finalized, state and program administrators must update service 
codes and definitions and support individuals to adjust their service usage to maintain compliance 
with the new rules.  FMS providers must institute new operations oversight rules and establish new 
monitoring systems.  Some individuals will be forced to hire more workers or re-allocate their 
service funds to accommodate an increase in worker wages (therefore taking funds that are currently 
being used for other services and supports), and without sufficient time to do so will face gaps in 
coverage.  Gaps in service can lead to negative health outcomes for individuals, or increased 
institutionalization.  We recommend notifying the public of the proposed rules becoming law at least 
12 months before enforcing compliance, allowing states and program participants to identify 
solutions that minimize a negative impact on existing service delivery.    
 
Financial Management Services are almost always used in publicly-funded participant 
direction programs.  Page 69 of the NPRM suggests that Medicaid has only two models of 
participant directed services: Public Authority and No Intermediary.  This chart obfuscates a key 
component in participant direction programs including those with and without a Public Authority 
operating for collective bargaining purposes.  While most participant direction programs do not 
utilize the public authority model and almost none operate without an intermediary, the vast 
majority of participant direction programs require individuals who employ workers to use a 
“Financial Management Services” provider.  The Centers for Medicare and Medicaid Services (CMS) 
define Financial Management Services (FMS) as “A service/function that assists the family or participant to: 
(a) manage and direct the distribution of funds contained in the participant-directed budget; (b) facilitate the 
employment of staff by the family or participant by performing as the participant’s agent such employer responsibilities 
as processing payroll, withholding and filing federal, state, and local taxes, and making tax payments to appropriate 
tax authorities; and (c) perform fiscal accounting and make expenditure reports to the participant and/or family and 
state authorities.” 7 
 
An FMS provider supports employment-related tax and insurance compliance for participants who 
directly hire their own workers and serve as their employers.  FMS also support program fiscal 
accountability.  FMS have been used to reduce the employer-related task burden for participants, 
allowing them to focus on managing other aspects of their long-term services and supports.  
Research has shown that by using an FMS provider, employees are paid in compliance with state 

                                                 
7
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3.5] Instructions, Technical Guide and Review Criteria: Appendix C: Participant Services, Attachment: Core Services 
Definitions, Section D, Services in Support of Participant Direction, #2 Financial Management Services, p.176. 



and federal tax, wage and hour laws.8  Participants prefer using the services of an FMS provider over 
being responsible for payroll themselves because using an FMS provider allows participants to be in 
compliance with applicable regulations, while the participants and their families can focus on 
managing their services, supports and care.9  
 
It is unclear which party would be liable if the companionship exemption were violated in a 
participant-directed program.  If an individual hires a worker to perform companion duties but 
has them perform tasks that do not qualify for the exemption, it is unclear which stakeholder—the 
individual, the FMS provider that issues payment, the public program that funds and makes the 
service available, or some other entity—is liable if the worker sues for minimum wage and overtime 
pay.   
 
It is unclear which party holds the burden to prove the application of the companionship 
exemption.  The regulations do not indicate whether the default assumption is that a worker 
qualifies for the companionship exemption and must prove otherwise or that a worker does not 
qualify and the employer must prove that they do.  This distinction is important in the event an 
employer misclassifies his worker and a claim is brought against the employer. 
 

                                                 
8
 Murphy, M., Selkow, I., & Mahoney, K.J. 2010. Financial Management Services in Participant Direction Programs. Retrieved 

from SCAN Foundation website: 
http://www.thescanfoundation.org/sites/scan.lmp03.lucidus.net/files/TSF_CLASS_TA_No_10_Financial_Manageme
nt_Services_FINAL.pdf 
9 Ibid, 



 
Philosophical Comments from our National Participant Network 

 
The National Participant Network (NPN) is a growing network that currently includes delegates 
from 31 states and 200 members who participate in participant direction programs across the 
country. The NPN holds monthly teleconferences and conducts extensive committee work to share 
best practices and to inform local and national participant direction policy.  Members of the NPN 
were generally supportive of the proposed changes to the companionship exemption as a “move in 
the right direction”, but expressed the following philosophical concerns on the nature of the 
companionship exemption in general. 
 
The continued existence of a companionship exemption (although narrower) could 
delegitimize an effort in place to professionalize careers in fellowship and protection.  While 
the NPN supports the narrowing of the exemption as described in the first paragraph of these 
comments, the NPN desires the elimination of the exemption completely.  By declaring that some 
workers are not entitled to the same wage and hour regulations as others, the exemption implicitly 
suggests that such careers are of a lower standing. Companionship is a critical service to many elders 
and people with disabilities, and in order to attract and retain responsible and high-quality employees 
to provide this service, wages must reflect the value of their support.  The NPN believes that if a 
worker is compensated monetarily for performing a job, then they have a right to minimum wage. 
 
Disallowing the companionship exemption for third party employers but not for directly 
hired workers creates an unjustified difference in treatment.  The provision of minimum wage 
and overtime regulations for third party workers represents an inconsistent approach based solely 
upon who is directly hiring the worker.  The NPN believes that wages should be determined based 
upon the value of the tasks performed.  The idea that the same tasks are valued differently based 
solely upon the identity of the employer seems unjustifiable. 



 
NRCPDS’ Comments by Section 

 
§552.6(a) 
The NRCPDS and its members seek clarification on the scope of “companionship services” which 
are defined as “the provision of fellowship and protection for a person who, because of advanced 
age or physical or mental infirmity, is unable to care for themselves.”  The use of the word “and” 
suggests that it is insufficient to provide either fellowship or protection alone, in absence of the 
other.  We also seek further advisement on whether “protection” is intended to be preventive in 
nature; for example, it is unclear whether a worker periodically rotating a bed-bound individual to 
prevent bed sores would qualify as a companion.  We suggest that if a worker must perform a non-
medical service in the course of protection, such as rotating a bed-bound individual to prevent bed 
sores, that the worker still qualify as a companion, despite that duty not being incidental. 
 
§552.6(b) 
The NRCPDS supports the inclusion of the intimate personal care services listed in this section, and 
recommends the addition of mobility-oriented duties such as arm-holding during walking or 
supporting an individual with transfers.   
 
§552.6(c) 
While the exclusion of household work that benefits other members of the household under the 
exemption is reasonable, the NRCPDS and its members feel that some housework that incidentally 
benefits other members of the household may be required in the provision of protection. For 
example, it is possible that a worker will need to mop up a spill or clear a path in a room for a 
person to pass through safely.   
 
§552.6(d) 
The proposed rules suggest that a worker who is performing companionship services but has a 
particular certification, credential or license (e.g. a certified nursing assistant) is not eligible for the 
companionship exemption (page 24).  We believe that the focus of the rule should be on the duties 
that the worker is hired to perform rather than his/her certifications or skills.  If an individual with a 
particular certification chooses to provide companionship services and provides fellowship and 
protection in accordance with the minimal provision of incidental services and exclusion of medical 
care and household services, we suggest that a worker with such a certification qualify for the 
companionship exemption. 
 
We also seek clarification regarding the exclusion of medical care that is “typically provided by 
personnel with specialized training” (page 22).  Often in participant direction programs, particular 
training, such as First Aid or CPR, may be required by the program administration agency for all 
workers providing service in the program, regardless of duties performed.  Within such programs, a 
worker providing companionship services may be required to complete, for example, First Aid 
training prior to providing service to a participant. It is unclear whether or not a program 
requirement for such training precludes the worker from qualifying for the companionship 
exemption or whether any training required for all workers in a publicly-funded program (regardless 
of specific duties performed) would qualify as specialized training as described in the NPRM.  We 
suggest that if training requirements are limited and generally non-medical in nature, program 
requirements for training should not disqualify a worker from qualifying for the companionship 
exemption. 



 
§552.109 
The NRCPDS seeks clarification on the availability of the companionship exemption in cases of 
joint employment of a worker by a third party employer and the individual receiving services. The 
Agency with Choice model of FMS in participant direction is based upon such a joint employment 
relationship wherein the agency joint employer handles all payroll, insurance and certain human 
resource duties such as filing and depositing taxes. The individual receiving services, the other joint 
employer, selects, trains, supervises and schedules the worker while the agency includes the 
individuals’ selected workers as the agency’s own employees on all tax and insurance paperwork.  
We understand the proposed regulations to stipulate that a third party employer would not qualify to 
use the exemption while the individual would.  Given that the agency is responsible for the worker’s 
payroll as approved by the individual receiving the services, it is unclear whether the agency is 
considered a third party employer.  We seek clarity as to whether the exemption is available to the 
individual managing the worker.   

 

We also seek clarification on the availability of non-family representatives in participant direction 
programs to utilize the exemption.  In participant direction programs, occasionally the individual 
receiving services is not in a position to directly manage the employee(s) providing service.  In these 
cases, the individual may designate a "representative" who will serve as the employer of the 
individual's workers and will train, schedule, and manage the workers.  Most of the time, a 
representative is a family or household member of the individual.  Occasionally, an individual will 
appoint a friend as his or her representative.  In these cases, the individual will continue to receive 
services, but the friend will schedule, train, and supervise the workers.  The friend will be listed on 
all paperwork as the employer.  We do not believe that this constitutes the use of a third party 
employer because the representative is an extension of the person receiving services; the friend is 
merely operating in the individual's stead as the employer.  The representative is not an employer 
making that companion available to other individuals.  Classifying non-family representatives as 
third party employers would prevent those individuals with the weakest support systems from using 
the companionship exemption, thereby making it more difficult for those with the weakest support 
systems to get the companionship they need.  We seek clarity as to whether an individual appointing 
a non-family, non-household member as his/her representative, who will operate as the employer, 
would preclude that individual's workers from meeting the requirements of the companionship 
exemption.  



 

Conclusion 
 

The NRCPDS and its members support the general direction of the proposed rules given that they 
continue to support people to maintain as much control as possible over their own services and 
supports and remain in their communities. Members of the NPN argue that while these rules are 
effective, they should be taken even further to allow all participant-directed workers access to the 
same labor rights as their agency worker counterparts.  However, it is important to recognize the 
short-term budgetary impact upon programs, funders, and individuals receiving support resulting 
from the reclassification of workers that are no longer eligible for the exemption. This 
reclassification could lead to a decrease in worker hours or individual budgets. Therefore, the 
NRCPDS believes that any increases in wages and benefits resulting from the proposed rules should 
be linked to an increase in funding for LTSS.  

 


