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FLSA Home Care Rule 

 Narrows ways Veteran-employers can use the 

companionship exemption and live-in exemption 

 Removes companionship and live-in worker 

exemptions for employment relationships with a joint 

third party employer (e.g., a Veteran and his/her 

Financial Management Services provider) 
 Unlikely to impact VD-HCBS programs 

 Requires travel time to be compensated when worker 

travels between shifts for Veterans when there is a 

joint third party employer 
 Unlikely to impact VD-HCBS programs 
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What do YOU need to know? 

 Overtime pay will be required more often. 
 Only in rare circumstances can “straight time” be paid for 

hours over 40 

 Operating your program as intended, with the Veteran 

having a major controlling role in employment and 

his/her budget is critical 

 As always, parties other than the Veteran or 

representative should not control the Veteran’s 

employees 

 Today, we’ll tell you what to avoid 

5 



Impact on VD-HCBS Programs 

 Of all self-direction program designs, VD-HCBS 

programs will be among the least impacted by the 

new FLSA rules 

 New rules narrow exemption criteria for 

companionship exemption 
 Now more difficult to qualify as a companion and thus be 

exempted from minimum wage & overtime requirements 

 Where you could pay “straight time” more often before, 

now there are fewer circumstances when “straight time” for 

hours over 40 in a week is allowed 
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Companionship Exemption 

 Can be taken in certain specific employment 

relationships to exempt employee from FLSA 

minimum wage* and overtime requirements 

 Can potentially be taken if employee primarily 

provides “fellowship and protection” to a Veteran, 

assuming other requirements are also met 
 Examples of “fellowship and protection”: watching 

television, playing cards, engaging the Veteran in 

conversation, monitoring the Veteran’s wellbeing 

 

*The VD-HCBS program requires at least minimum wage pay 

for all hours worked. 
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Companionship Exemption 

 Cannot be taken if employee provides “medically related 
services” that require training or skill 
 Examples of medically related services: catheter care, tube 

feeding, bed turning or repositioning, physical therapy  

 Cannot be taken in an employment relationship in which 
more than 20% of any workweek is devoted to “care”, 
which includes assistance with ADLs/IADLs 

 Cannot be taken if employee provides services primarily 
for the benefit of other members of the household 

 Cannot be taken in employment relationships in which 
there is a joint third party employer 

 Worker must only do companionship services the whole 
work week to use the companionship exemption 
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Companionship Exemption – 

Example VD-HCBS Scenario 

 Victor Veteran is in the VD-HCBS program. He is the 
employer of his workers and sets their rate of pay. There is not 
a third party joint employer. 

 On Mondays, Victor’s wife works out of the home while 
Victor is home.  Victor prefers not to be alone and does best if 
someone can be with him to ensure he’s safe. 

 Victor hires Sam to be with him on Mondays.  Victor and Sam 
play cards, go to the movies, and otherwise enjoy each other’s 
company. 

 Sam knows Victor has a history of falls.  Sam takes Victor’s 
arm when they walk.  On some days, Victor needs help with 
transitions and sometimes with using the bathroom.  Some 
days, Victor is fine to do these activities on his own. 

 Sam does not do other duties for Victor or other members of 
Victor’s household. 9 



Companionship Exemption – 

Example VD-HCBS Scenario 

Source: FLSA Home Care Rule Tool Kit, National Resource Center for Participant-Directed Services 

Victor Veteran is sole FLSA employer. 
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Companionship Exemption – 

Example VD-HCBS Scenario 

No, Sam does not provide services 

to Victor’s family members. Sam’s 

duty is to provide fellowship and 

protection to Victor. 

No, Sam does not provide 

medically related services.  
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Companionship Exemption – 

Example VD-HCBS Scenario 

Yes, Sam’s primary duties are to 

spend time with Victor and protect 

Victor from a potential fall. 

No. Though Sam provides occasional 

assistance with transitions and 

toileting, Sam does not provide 

assistance with ADLs or IADLs for 

more than 20% of any workweek.  
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Companionship Exemption – 

Example VD-HCBS Scenario 

Because all companionship exemption 

criteria have been met according to 

DOL regulations, the companionship 

exemption may be taken in this 

employment relationship. This means 

Sam could be paid straight time for 

hours worked over 40 in a work week 

when doing this service. Sam should be 

paid at least minimum wage per VD-

HCBS program rules. 
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Common Law & Economic 

Realities Tests 

Both are tests of employment, but they are used for different purposes. 

Some factors are similar, but may be weighted differently for the tests. 

The result of one test should not influence the result of the other. 
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Employer Test Results 

Scenario A: 

Economic Realities Test Employers 

Worker 

Veteran 

Scenario A:  

Common Law Test Results 

Worker 

Veteran 

Veteran control has been upheld 
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Employer Test Results 

Worker 

Veteran 
Third 
Party 

Scenario B: 

Economic Realities Test Employers 

Worker 

Veteran 

Scenario B:  

Common Law Test Results 

The worker is economically dependent on the Veteran and a third party - 

another entity is performing duties that are strong indicators of employer status  
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Employer Obligations & Avoiding 

Joint Employment 

 VD-HCBS programs are designed such that the 

Veteran or Veteran’s representative should be the sole 

FLSA employer 
 No private entity, government entity, options counselor or 

FMS provider should be a third party employer 

 But an entity taking on certain employer responsibilities 

can cause DOL to consider the entity to be a joint third 

party employer 

 Caution must be taken to preserve the integrity of the 

Veteran’s sole employer status 
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If you set it, forget it 

 If an entity sets the rate of pay to an employee, the 

entity could potentially “forget” the other factors in 

the economic realities test: the entity has a very 

strong likelihood of being an employer 

Worker 

Veteran Program 
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Upholding the Veteran as Sole 

Employer 

 Veteran’s plan of care 
 Should not include the worker’s weekly or daily schedule 

or rate of pay 

 Should not dictate a process the worker will use to deliver 

the services 

 Wage rate: Veteran must have ability to set a wage 

rate from a meaningful wage range 
 Program policy allows the Veteran to set the wage rate 

between minimum wage and $20 per hour 

 This is a meaningful range- do not make a smaller range 
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Upholding the Veteran as Sole 

Employer (cont’d) 

 Veteran or Veteran’s representative should decide whom 
to hire and, if necessary, fire 
 Programs may require termination from the program in cases 

where the Veteran’s safety, health or welfare is at risk or fraud 
has occurred 

 The program may have minimum qualifications for the worker 
 Any required qualifications are solely to protect the Veteran’s 

safety, health and welfare 
 The Veteran can individually set his/her own qualifications for 

the worker 

 Veteran does all scheduling in collaboration with his/her 
workers 

 Veteran supervises, directs and controls the work 
performed by the worker 
 Every task that is performed and when should not be reported to 

any third party; it should be managed by the Veteran 
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Upholding the Veteran as Sole 

Employer (cont’d) 

 Any worker issues should be managed by the Veteran 
 Ok for the Veteran to get coaching, support and help 

managing the worker, but a third party should not 
themselves manage a worker 

 Allow the Veteran to determine whether he/she will 
use a non-companion worker more than 40 hours a 
week and thereby incur overtime 

 Worker should not be scheduled by anyone but the 
Veteran 

 Worker should only be required to report absences 
and schedule changes to the Veteran 

 Focus on the Veteran, not the worker 
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What’s Next 

 See Decision Trees in our FLSA Home Care Rule 

Tool Kit: 
 www.participantdirection.org 

 Please feel free to send your specific program 

questions our way 

 We’d appreciate feedback on what future resources 

would be helpful 

22 



Questions? 
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-THANK YOU- 

www.VD-HCBS.participantdirection.org 

 


